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PREFACE.

The utility of a parallel code 1s so well 1ecognised that no
apology 1s needed for bringing out one, at this transition stage, in
regard to the Indian Income-tax Act  The 1ecent Amendment Act
occupies considerable space even m bulk and m 1ts scope and effect
may be considered to mark a defimte epoch m the history of fiscal
legislation 1n this country It 1s umque m tlus that i1t 1s the result
largely of co-operation and compromise between the Government and
the leading paities of the opposition

The puipose of the new Legislation 1s to bring in more revenue
by enlarging the scope and area of taxation and by putting effective
stop to fraudulent evasion and legal avoidance  The Legislation 1s

mtended to secuie an equitable and more effective administration of
the Act

Our amm 1s to focus attention on the sections themselves and
we have given m the notes extracts from the Objects and Reasons
accompanymg the Bill and the Select Commuttee Report as well as
extracts from the speeches 1n the Assembly and the Council of State
which elucidate clearly the scope and intention of the changes Thas

will, we hope, help towards a clearer understanding of the sections
themselves

Mr M Subbaraya Aiyar has kindly written an Introduction
We take this opportunity of expressing our gratitude to him

The Amendment Act consists of two parts  Part I takes
effect from 1-——4-—1939 and is mecorporated imn the Act itself Part II
brings mto existence the Appellate Tribunal and will take effect at a
date not later than two years from 1—4—1939  Part II 1s printed
separately at the end of the Act, as Appendix A, and also at the foot
of each section to which 1t relates

The Act 15 printed in parallel columns the Old Act on the left-
half and the Act as amended on the right-half, the amendments and
the additions bemng printed mn 1itahes  Asterisks denote omissions.
The unamended portions are piinted throughout the page

We have added by way of Appendix, the Finance Act and the
rates i force for mcome-tax and supei-tax for 1938-39 and the
Fmance Act and rates for 1939-40 and other useful Acts and Orders
The new Rules containmg the new return forms and rules governing
registration of firms ete, will also be found in the Appendices.
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These we believe will be veiy helpful  An index has also been
added which 1t 1s hoped will be of considerable assistance

QOur thanks are due to the Madras Law Journal Piess for their
quick and neat execution

MywaPORE, T V Viswanatha Aiyar
Mapras } . .
9931939 S Krishnamurthi
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INTROBECSORT

The need for the publication of a parallel Code of the Income-tax Act
containing the old and new sections side by side requires hittle explanation

The changes made 1 the law by the provisions of the Amending Act
are varied and some of them very startlng Onerous statutory obligations
are laid on the assessees even 1 submittmg the returns which have to be sent
hereafter without being called upon to do so A perusal of the Statutory
Form of Return at the end of the book will make 1t clear how necessary 1t 1s
for every tax-payer to know the essential requirements regarding the details
he has to furnish The changes proposed by the Income-tax Enqury Com-
mittee Report and the clauses m the Bill origmnally mtroduced were so com-
plex that the public mind was considerably agitated over the legislation For
the purpose of an accuiate understanding of the New Act and the implications
of 1ts provisions, my friends Messrs T V Viswanatha Aiyar and S Kiishna-
murth1 prepared, mamly for their own study, m parallel columns the
sections m Act XTI of 1922 and the clauses in the Amending Bill with modifica-
tions therein from stage to stage, and the results of their labour 1 this direction
were of considerable use to me

In view of the great changes i the state of the law which every tax-
paver has to know, I felt 1t would be a public serviece i1f they took the trouble
of getting out a paiallel code so as to pomnt out the changes mm a prominent
manner and bring out a publication which would be of use not merely to the
tax-pavers but also to lawyeis and laymen who have to deal with Income-tax
cases either before the Officers of the Income-tax Department or before the
High Courts Select extracts and speeches durmmg the passage of the Bill m
the Legslature are given in the shape of foot-notes so as to be of help i
tracing the scope of the changes

In response to a request from the publishers that some 1mmediate
guidance mav be given as to the changes made which may he available to tax-
pavers i preparing their first Income-tax returns and to others inteiested in the
admimstration of Income-tax, I have given below an idea of the mam provi-
sions of the Amending Act

The New Act 15 called an Amending Aect but there 1s hardly any section
of importance i the Aect which 1s left untouched Some sections which have
been substituted m the place of ithe existing ones and others which have heen
newlv mntroduced have radically altered the existing law and after incorporat-
ing the present amendmentis, one will find that he has got practically a new
Act In the Act before the amendment there were 96 sections comprising the
origmal sections and the additions under various Amendment Acts As many
as 65 out of the 96 sections have been amended, 6 sections completely substi-
tuted, 5 sections omitted and 14 newlv added Complications of mnterpretation
are mevitable and the help of professional men would be more constantlyv
required under the new enactment than under the old

The Act 1s franklv designed to bring in more revenue to the Exchequer

by elosing all existing defects or loopholes in the Act leaving mo chance for tax
B

-,
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dodgers bemng left free and by extending the scope of taxation by bringing into
the net fresh items of mecome The admimistrative machinery has been
strengthened and mmpioved so as more effectively to deal with evasion of tax
It has been claimed by the fiamers of the Aect that theic has been no funda-
mental alterations but on a perusal of the provisions one feels that there have
been sudden and abrupt variations of the prmeiples of taxation

The assessment of toreign mmcome has been the most contentious and
complicated 1tem of discussion m the Assembly Indeed at one stage, 1t
appeared that the Bill would not be proceeded with But Sir James Giigg
skilfully avoided such an ending and with the co-operation of the Congress
Party and the Mushim League, a compromise formula was adopted and passed

by the Assembly under which foreign mcome 1s made assessable on an acerual
bhasis despite 1ts non-receipt m British India

The mam changes and the new piovisions of the Amending Act are best
considered under distmmet headings

I Compulsory returns
IT Return of mformation and furnishing particulars
IT1 Basis of assessment
(@) Resident and ordmarily resident
() Resident but not ordinarily resident
(¢) Non-resident
(d) Residents and non-restdents—rate of tax
IV  Special provisions agamnst avoidance of tax
(a) Lnmited comapanies and accumulated profits
(b) Transfer of assets abroad
(¢) Transactions in Securities and sales cum dividend

(d) Settlements and Trusts
(¢) Dividends

V  Change from the step system to the slab system
V1 Salares
VII Firms registered and unregistered
VIII Assessments of Insurance Companies
IX Right to carry forward losses
X Depreciation allowance on plant and machinery
XI Allowance for Life Insurance Premia
X1I Deduction of tax at source
XIII Making of additional assessments and re-opening of assessments
XIV  Assessments, Appeals and Admimstrative Machinery
XV Amounts hitherto not assessable now made assessable

1 Compulsory Returns of Income

A system of compulsory returns has been mtroduced in S 22 as m the
United Kingdom The 1ssue of a notice calling for a return of income 1s made
optional Bach person whose total income exceeds the taxable limit must
voluntarily send a 1eturn of mcome within 60 days of the inecome-tax author:-
ties giving notice by publication i the press and an assessee may apply and
obtain extension of time for the delivery of the return Hitherto there was no
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pecuniary penalty leviable by an Income-tax Officer for non-submussion of a
1eturn but only a prosecution before a Magistrate under S 51 of the
Act Now, pecumialy sanction by way of mmposition of penalty by the Income-
tax Officer himself for non-submission of returns i1s provided for The penalty
for non-submission: of a return s up to a limit of 131 tumes the tax levied, while
the penalty for non-production ot evidence after submission of a retuin 1s less,
that 1s, up to o limit of 1} tumes the difference between the tax leviable on the
returned meome and the mmcome assessed. But in the case of a person whose
total meome 18 less than Rs 3,500 or m the case of an agent of a non-resident,
1o penalty can be levied for non-submission of return unless a notice calling for
a return of meome 1s served on him If a person who has failed to submit a
return even after bemg served with an individual notice calling for the return
of mcome proves that he had no assessable imncome, a nominal penalty 1s leviable
up to a maximum of Rs 25

II Return of information and furmshing particulars

(1) Hatherto persons who pay nterest of Rs 1,000 and above had volun-
tarily to furmish a return of the names and addresses of all persons to whom
such mterest was paid and now the limit has been reduced to Rs 400 .

(2t) Every person engaged 1 any business profession or voeation should
furnish along with his return of income full particulars of location and style
-«of prmmeipal place, branches, names, addresses and shares of partners

(11) The assessee, when required, has to furnish a statement of persons
to whom 1ient, interest, commission, royalty or brokerage, ete, amounting to
ore than Rs 400 1s paid in any year

() The officer may require any person to furmish particulars of all
securities of which he was the owner during the period specified in the notice
for the purpose of discovering whether thiough any transaction or dealings i
the secuiities, he has evaded payment of proper tax TFailure to give such
mnformation entails a very heavy penalty

(v) The trustees of approved superannuation funds and employers who
contribute to approved superannuation funds have, when required, to furnish
paiticulars of eontributions, the names and addresses of every person i 1eceipt
of annuity, the amount of the annuity pavable to each annuitant, contributions

returned to the emplover or employees and sums paid 1 commutation o1 n
Tieu of annuties

(17) Where an employer payvs emoluments to emplovee or makes on his
‘behalf any econtributions to an approved superannuation fund he shall melude
all such payments and contiibutions 1n the annual return under S 21

TII Basis of assessment

The new Act makes a differentiation between classes of residence—
resident and ordimnarly 1esident, and resident but not ordmarily resident—as
affecting taxabibity  The basis of hiabihty to tax differs according to whether
the tax-paver 1s or 1s not ordmanly resident

Persons who are resident m British India and also ordinamlv resident
have to pav tax i vespeet of Indian as well as foreign meome, 2¢, on (o)
meome acermng or anismg m British India, (b) on hitherto unassessed forerem
lncome irom Ist April, 1933, brought mto British India, and (¢) each yea;s
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foreign mcome aceruing from 1st April, 1938—a sum up to Rs 4,500 m this
category 1s not taxable in that year if 1t 1s not brought mto British India.
But even here the same will be lable to be taxed mn later years as and when
1t 1s brought mto British India Persons who are “resident” but are “not
ordmarily resident” i British India have to pay tax (¢) on all income aceru-
g o1 a1ising m British India, (b) on foreign mcome hrought mto or recerved
British India, and (c¢) on all mmeome aceruing or arising out of a busimess con-
tiolled m o1 a profession or voeatipn set up n India (mncluding Indian States)
whether brought into British India or not It will thus be seen that
the difterence mn the basis of taxation between the above two classes of residents
1s that while the person who 1s resident and ordinarily resident in British India
pays tax each year on all his meome, British Indian and foreign, on the acerual
basis ( ‘total world income”), the person who 1s resident but not ordmarily
resident does not pay tax (e) m respeet of mcome accruung or arismg outside
Brtish India from a business not controlled 1n o1 a profession or voeation not
set up 1 India and (b) 1 respect of mcome aceruing or arising otherwnse than
from a busimess controlled 1 or a profession or vocation exercised 1n India
Nevertheless, such mcome 1s liable to be taxed in his hands as and when the
same, 13 brought mto British India In the case of persons who
are not 1esident m British India, the tax 1s payable only 1n respeet of income
aceruing or arising or deemed to acerue or arise i British India  Residence 1s
an attribute which an mdividual acquires according to the circumstances of his
life 1 each vear in question and the tax-payer’s chargeability in each assess-
ment vear constitutes a separate 1ssue The question of residence in any parti-
cular case can only be determined by reference to the facts of the case each
year though the facls applicable to several years may become necessary to be
found in one continuous story

S 4-A enacts a set of rules mn order that a person may know with as
much aceuracy as possible, what degree of residence will subject him to habihity-
to tax in India

The defimtion of residence i1s 1 substance as follows —

To be a resident 1n the account year, 2 e, the previous year to the yvear
of assessment an mmdividual must have been (a) mm British India for half the
number of davs m the year (to be correet 182 days) or (0) must have mamn-
tained a dwelling house 1n British India and must have visited British India at
least onee during the year no matter for how short a period even it be a smgle-
dav or (¢) must have been in British India for periods amounting to a year dur-
ing the preceeding four years and must have wisited British India durmg
the vear otherwise than on an occasional or casual visit If an individual does
not visit this country at all during any year though he has a dwelling house
available for hum, he is not to be regarded as resident An mdividual 1s “not
ordmarily resident” i1f he is not resident in British India in nine out of the
ten preceding vears or if he has not during the seven preceding vears been n
British India for a total period of two years

A company 1s deemed to be resident in British India 1f it 1s wholly con-
trolled in British India or if more than half 1ts entire mecome arises 1n British
India The distingmishing features of an individual person’s residence are
almost completely absent m the case of a body corporate A company cannot
normallv have a residence that is other than ordmnary although that residence mav-
be one of several Therefore 1f a company is resident it 1s treated as ordmarily
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resident as well Thus there 18 no distinction between residence and ordinary
residence m the case of a company So m the case of a company, 1f 1t 15 con-
trolled wholly m Biitish India or its mecome arising in British India 1s moie
than half s total world mmeome, then 1t 15 taxable on all its world mcome

A Hindu undivided family 1s resident unless the control and management
ot its affairs 1s wholly outside Biitish India and is deemed to be ordmnarily
resident only 1f 1ts manager 1s ordmarily resident i British India

In the case of firms or other association of persons, they are resident
and ordmarily resident 1f they are not wholly controlled or managed out-
side British India

The rate of tax applicable to residents and non-residents is different
The resident 1s assessed on the rate applicable to his income A distinetion 1
also made among the non-residents between British subjects and non-British
subjects A non-resident who 1s a British subject or a subject of a State m
India or Burma pays mecome-tax and super-tax on his total income at the
average rate applicable to lis total world income This class of non-residents
will not have to pay tax on Brtish Indian immeome 1f there 1s a world loss,—
which was not the case before the Amendment A non-resident who 1s not a
British subjeet pays mcome-tax at the maximum rate on his total mcome and
super-tax at the average rate applicable to his total world mncome .

No provision has been immtroduced here as mn US A to compel non-
residents to satisfy the Government, before they leave this country, that they
have paid all tax due m respect of mmcome earned here though there 18 however
a provision regarding foreign ships which are not allowed to leave a British
Indian port without a clearance certificate that tax has been duly paid

IV Special provisions against avoidance

The rsing burden of meome-tax and super-tax has brought about many
methods of avoidance of this hability very largely through the media of com-
pany formation and transfer of assets to others both mm and out of Brtish
India and making settlements of inecome or properties When super-tax was
first imposed m 1917, the maximum rate for income-tax was 1 anna 1mn the
Rupee and for super-tax 3 annas m the Rupee The first Rs 50,000 was exempt
from super-tax Rates have since been mereased The maximum 1mcome-
lax 1ate together with surcharge hitherto was 28 1/6th pies mn the Rupee and
for super-tax 6 annas 91 pies in the Rupee The exemption himit was later
lowered to Rs 30,000 from Rs 50,000 Individuals having substantial mcomes
thus had to pay heavy sums by wav of tax, and therefore there was the 1mnecentive
to mmimise income-tax and super-tax burden to the lowest possible himits

As the machinery of avoidance was very widely adopted m relation to
the following matters, the Government felt its duty to close up all material
loopholes by enacting certamn provisions restrictng legal methods n 1egard to.

(a) Lnmited companies and accumulated profits

(b) Transfer of assets abroad

(¢) Transactions m securities and sales cum dividend
(d) Settlements and Trusts

(¢) Dividends .
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(a) Limited companies and accumulated profits.

A most convenient method of avordance was to form companies m and
out of British India tiansferring assets to them so that the income (British
Indian and foreign) aceruing to the companies and accumulated in the com-
panies’ hands may avoid taxation either by not distributing dividends or by
distributing meome 1n the shape of capital The 1ssue of meome 1 the form of
shares mstead of dividends by the 1etention of the company’s mcome with the
company 1itself was held to be capital 1ceeipt and this principle was applied
even to cases of 1ssue of debentuies by the company As the machinery of com-
panies was successfully employed for legitimate tax avoidance and 1t hegan to.
be widely adopted, the Legislatuie attempted to dam the leakage by enacting
S 23-A of the Act

The several requisites necessary to set in motion S 23-A machmnery led
to great wuncertamnties and possibilities of challenge varymg with types of
busimesses and the Crown had also to prove that the avoidanee was with an mten-
tion to evade payment of tax before a direction could be made unde: the section.
The section was applied only in two cases and 1t could not be made use of 1n
other cases

S 23-A 1s now made applicable to all companies 1 which the public 1s.
not substantially interested, and not merely to companies which are under the
control of not more than 5 persons The section says that where the profits
and gams distiibuted as dividends by a company up to the end of the sixth
month after 1ts accounts for the previous year are laxd before the company in
the (eneral Meeting together with the income-tax payable thereon is less than
60 per cent of the assessable income of the company of the previous year, the
Income-tax Officer shall, unless he 1s satisfied that having regard to losses
mneurred mn earlier years or to the smallness of the profits made, the payment
of dividend or a laiger dividend would be unreasonable, make an order thaf the
assessable mcome shall be deemed to have been distiibuted as dividend among
the shareholders and mncluded m the shareholders’ total mcome Where the
accumulated undistributed profits exceed the value of the fixed assets o1 the
paid-up eapital together with any loan eapital belonging to shareholders’ 100 per
cent 1s substituted for 60 per cent A further provision is also made to make
allowance for a possible case of error in whiech though if 60 per cent of the
assessable mecome of the company has not been actually distributed, an amount
not less than 55 per cent has been distributed and the company 1s given a
chance to distiibute the balance of 5 per cent also and thus avondd S 23-A
proceedings

The proviso has also been altered so as not to apply the section to sub-
sidia1y ecompanies of a company 1n which the public are substantially interested
1f the whole of the share capital of such subsidiary company 1s held by the
parent company or bv the nominees thereof Further consequential amend-
ments have been made to the section and 1t 18 also made clear that where a
company 1s a shareholder of a company to which the seetion apphes the
amount of the dividend deemed to have heen paid to the shareholder company
shall be deemed to be part of its total mecome for the purpose of application

of the section to distribution of profits by the shareholder company The tax
due bv the shareholder 1s now to be recovered from the company, only if it
cannot bhe recovered from the shareholder The previous approval of the

Inspecting Assistant Commissioner 1s also necessary before an order 1s passed
by the Inmcome-tax Officer. i
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S 383-A of the Act which provided an appeal from a decision of the
Tneome-tax Officer under § 23-A to a Board of Referees has now been omatted

and an appeal 1s provided to the Appellate Assistant Commissioner under
S 30

The amended section relieves the Income-tax Officer of the duty of
determnmng whether the profits and gams are allowed to accumulate beyond
1ts Teasonable needs, existing and contingent, having regard to the mainten-
ance and development of 1ts business and an enquiry as to whether there was an
mtention to evade payment of super-tax by the members

(b) Transfer of assets abroad

The new S 44-D has heen enacted to bring into the net of taxation
persons who with a view to avoid tax transfer then assets abroad to persons
or to compamies meorporated outside British India

These are cases where by a transfer of assets and by a series of transac-
tions, meome 1s paid o1 becomes payable to a person ‘not resident’ or to a
person ‘resident but not ordmarily resident’, but the person who so transfers
15 1eally n control of and n some cases 1 enjoyment of the income of such
other person This piovision 1s analogous to cases of settlement of mcome on
others while 1n fact the settlor has power over or 1s in enjoyment of the income

This seetion will not apply to any mdividual who shows to the satisfac-
tion of the Officer either that (1) avoiding hability to taxation was not the pur-
pose or one of the purposes, for which the transfer or associated operation or
any of them were effected or (2) that the transfer or any associated operations

were bona fide ecommercial transactions and were not designed for the purpose
of avoiding lhiability to taxation

(e¢) Transactions i securities and sales cum dividend

Under sub-Ss (1) and (2) of S 44-I 1t 18 provaded that if an owner sells
or transters securities, stocks or shares and by the agreement of sale or hy any
collateral agreement buys back or re-acquires the securities, stocks or shares
any interest or dividend thereon which as a result of the transaction becomes
1ecervable by any other peison 1s to be deemed to be the meome of the original
seller fo1 all the purposes of the Act, that 1s, mncome-tax and super-tax

Under sub-sections (3) and (4) 1t 1s provided that wheie anv peison
cartying on business which consists wholly or partly m dealing in securities,
stocks and shares buvs ot aequires securities, ete, and under the agreement
for puachase or collateral agreement sells hack or re-transfers the securities,
cte, and the result of the transactions is that interest 1s 1eceivable by him, no

account shall he taken of the fransaction m computing his profits or loss n
busimess

The scope for avoidance referred to above was due to the legal position
that mtelest on securihies and dividends did not acerue dav to dav but were
recervable only on the dav the holder 1s entitled to draw them

This provision has been mtroduced as 1t was found that several lakhs of
Tupees per annum represenimg tax on interest on seeurities, ete, were being
refunded as a vresult of owners of secumties ete arranging with
a person not hable to meome-tax or hiable to a lower rate of tax to sell or
transfer those sceurties to ham shortlv hefore interest or dividend beecomes
due, and to buy back or get a retransfer after interest or dividend is pad
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The original seller receives mterest or dividend in the form of priee that 1s
capital appreciation not chaigeable with super-tax, and where the purchase
1s made by a person whose business 18 to buy and sell securities, and he resells
shortly after the payment of interest or dividend, loss i the transaction 1s
allowable to him and could be set off against other income received by him

S 44-F deals with a case of an mmdividual escaping income-tax or super-

tax by selling his securities 1 the market and rebuymng after the due date for
payment of interest .

(d) Settlements and trusts

A variation 1n the ordmary Law of Trusts 1s mntroduced m S 16 of the
Act to cover certamn cases of evasion of mcome-tax, In England the Law of
Trusts was utilised as a device to evade tax and special provisions were made
The various Finance Acts and Part 4 of the English Finance Act of 1938 con-
tains a faseiculus of sections designed to deal with such cases Smmilar provi-
sions are also enacted under the Indian Amendmg Act to deal with income
transferred by way of settlements or dispositions o1 revocable transfer of
assets with a view erther to evade tax or to make the tax payable at lesser rates
The section deals with those elasses of cases m which provision 18 made for the
retransfer directly or immdirectly of the income or assets to the transferor or
settlor or 1 any way gives him the right to reassume power directly oo 1n-
dnectly over the meome or the assets Sums pavable under such settlements
o1 dispositions are to be mecluded 1 the mecome of the settlor But where the
settlement 1s not revocable for a period of six years or for the lifetime of the
beneficiary, the case 1s outside the pale of the Act and 1s not taxable i the

hands of the settlor But even here once the power to revoke arises, the Act
applies

The section applies even to transactions before the Amending Act and
to all cases of Trusts or Settlements, however bona fide they may be, which
come under the provisions of the Aet In effect those dispositions or transfers

to which the section applies are to be regarded as having been made with a
view to evasion of income-tax

The conditions obtaining m India do not lend scope to the wide use of
the Law of Trusts for avoiding taxation, and Trusts are usually effected n this
country to provide maintenance for dependant relatives and members of one’s

family, the corpus reverting to the settlor when the purpose of the Trust
18 served '

In the present provisions, the maxim that the way m which one’s
mecome 18 applhied cannot affect the liability to tax of the person to whom the
mecome arises 18 appbed In other words the arrangement is treated as a
method of utilisation of or an expenditure out of one’s imcome and should be
regarded to be on the same footing as items of expenditure which are not
allowable deductions under the Act Tax-payers are thus liable to pay tax
upon 1items of meome which thev cannot themselves enjoy

Under the old Aect, trustees or guardians for several bheneficiaries
are ireated as an Association of Persons and single assessments on 1ncome
helonging to several beneficiaries or wards were made m the hands of the
trustee or guardian This has been reetified 1 the Amendmg Act by making
the assessments on trustees at rates apphieable to the income of each beneficiary,



INTRODUCTION xvil

the tiustee bemng assessed only as the agent of each beneficary The tax to
be paid by the trustee 1s analogous to that of an employer paymng the tax due
by the employee on salaries

(e¢) Divadend

One of the usual methods adopted to avoid super-tax which would
.otherwise be payable by shareholders was to distribute profits mn the foim of
capital receipts like bonus shares, bonus debentures, ete, which under the law
as 1t stood was not mecome m the hands of the shareholders and hence not
liable to tax.

“Dividend” has now been defined to melude thereunder the distiibu-
tion of capitalised profits which entais release by the company to the share-
holders of any assets of the company and debenture-ssues out of the accumu-
lated mmcome The new definition covers the case where a company goes into
hguidation and distributes the accumulated profits which arose durmg the
6 previous vears preceding the date of hquwdation and also necludes
any distiibution by a company on the reduction of its capital to the
extent to which the company possessed accumulated profits which arose aftex
the end of the previous year ending next befoire first day of April, 1933 The
“dividend” as now defined 1s mecluded m the defimtion of meome The defini-
tion 15 aimed more at shareholders of companies formed for the purpose of
reducing tax pavable by individual shareholders than at compames carrying
on leginmate busmess It does not melude any distribution by way of bonus
shaies as 1t does not entail release of any assets by the ecompany but only
means the user of such assets 1n the company itself by way of 1nerease of
eapital

Under Explanation (3) to S 4 (1) a ‘dividend’ paid without Biitish
India 1s now to bhe deemed mcome aceruimng or arising in British India to the

extent {o which 1t has been paid out of pirofits subjected to income-tax m
British India

Until now under S 14 ‘dividend’ received by a shareholder was exempt
fiom taxation to imecome-tax m lhis hands This exemption proceeded on the
1dea that for revenue purposes a joint stock companvy should be treated as a
layge partnership, so that the payments of income-tax by the company would
discharge the quasi-partners The consequence of this legislative outlook
was that a “dividend” was really a division of profits and when a payment 1s
made to shareholders i1t 1s a mere distribution for which the shareholders
meurred no habilitv The new Aect has deleted ‘dividends’ from S 14 and
divadends will no longer be exempt from taxation

As a corollarv, by a new S 49-B, payment of mcome-tax by a company
15 deemed pavment bv a sharcholder on so much of the dividend as the amount

of meome on which the companv has paid ncome-tax hears to the whole
income of the companv

. By amendment fo S 18, ‘dividend’ 1s placed on the same footing as
mnterest on securities and credit 1s to he given in the assessment of the share-
holder for the appropriate amount of tax

The cffeet of the above provisions of the Amendment Aect is that share-
folders a1e now made hiable to be taxed even in respeet of ineome which wwas
axemp! 1 the hands of the companv,

C
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V Change from the step system to slab system

Another great change in the system of taxation i the Amending Act
15 the mtroduction of the slab system Under this system, every slice of
meome 18 taxed at a particular rate The rate on higher mcomes increases as
the mecome 1inereases Progressive rates are applied to successive shees of
mecome as 15 already the case in respect of super-tax There are no sudden
Jumps, as m the step system, as the income 1ncreases It was stated by
the Finance Member that wunder this system on the basis on the
standard rate suggested by the Income-tax Enquiry Committee which
has now been adopted, all persons getting inecomes of Rs 8,000 and
under will pay less than the present tax, while of the persons getting
mcomes between Rs 8,000 and Rs 24,000, some will pay less and some
more and all persons getting 1ncomes or over Rs 24,000 will decidedly pay more
as tax The mtroduction of this system has also necessitated the insertion of a
clause providing for the calculation of tax in cases where out of the total
mcome, certain sums are exempted from payment of tax, namely, life msur-
ance premia, etec In such cases the tax shall be an amount bearing to the total
amount of ncome-tax excluding super-tax which would have been payable on
the total mmeome had no part of i1t been exempted, the same proportion as the.
unexempted portion of the total mcome bears to the total income

VI Salaries

Under the Act as 1t stood mecome under the head salaries was taxable
only on payment and ieceipt Tax was bemng postponed or evaded by post--
poning the receipt of salary or by taking advances or loans

The Act has now bheen amended to cure these defects so as to make
sums due under that head liable on the date when they are due whether paid
or not, and advances by way of loans or otherwise of imcome are hereafter
deemed salary due on the date they are received

But to safeguard against possible hardships to the employees due to the
msolvency of the employer or other eauses, the employee cannot be called
upon to pay the tax himself unless he has received the salary without such
deduction

The Privy Couneildl in Commassioner of Income-tax, Bengal .
Shaw, Wallace & Co, (1932) 63 MLJ 124=LR 59 TA 206=ILR 59
Cal 1343 (P C), held that capital sums received as a sort of solatim
for compulsory cessation of busmess or 1n commutation of pension, or as a con-
solidated compensation for death or 1juries or in payment of mmsurance policy
or as the accumulated balance from a Government Provident Fund, cannot m
any scheme of taxation be regarded as mcome Income has now been defined
in the Act as mecluding a profit recerved 1n lieu of salary as provided m ex-
planation (1) to sub-S (1) of S 7 This explanation says that a payment
due to or received by an emplovee from an employer or from his Provident
Tund at or 1 connection with the termmation of his employment (not includ-
ing his own contribution) is to he deemed salary provided 1t i1s a payment not
made for loss of office but by way of remuneration for past services The
result of this i1s to nullifv the effect of the Privy Counecil decision to the extent
stated

Exception is however made in favour of payment made out of recog:
msed provident funds and approved superannuation funds



INTRODUOTION X1X

Changes have also been made in regard to deduction of tax at source.
Hereafter not only mecome-tax but super-tax should be deducted at source and
provision has also heen made to deduet mecome-tax and super-tax at specified
rates 1 respect of salaries paid to non-residents

By Explanation (2) to S 4 (1) all mcome which would be chargeable
under the head salares if payable m British India and not bemng pension
payable without British India, 1s deemed to accrue or arise m Brtish India
wherever paid if 1t 1s earned m British India

The Legislature 1s able to deal with such cases by deeming it ncome
acerung or arising m British India and securing the tax thereon by providing
for deduction of tax at source

For example 1f a person entered mto a contract of service with s
employer m British India and was appointed as a travelling representative
outside British India, he will be hable to tax on his salary even though his
salary was payable, under the contract, outside British India

VII Firms—Registered and unregistered

The position of Registered and Umiegistered Firms has been funda-
mentally modified No tax 18 levied on a Registered Firm but a computation
of the mcome and profits of the firm 1s made The share in the profits of the
firm of each mdividual partner 1s dizectly assessed on him along with his other
income If there be loss m the registeled firm the share of loss of each partner
could be set-off against his other mcome and where 1t could not be wholly set
off the portion not set-off can be carried forward to the following year up to a
period of six vears, the first of the six years commencing from April, 1939.
But such carrymmg forward of losses 18 permitted to be set-off only agamst the
profits of the same business, profession or vocation An unregistered firm
15 assessed to tax and 1if loss 1s mncurred by an uniegistered firm 1t could only be
set-off against other income 1f any of the firm itself and not aganst the mecome,
profits and gams of any of the partners of the firm But if the unregistered
firm 1s treated as a registered firm by the Officer of his own motion 1 circum-
stances set out below the benefits aceruing to partners of a registered firm
equallv apply to the partners of the unregistered firm. Another new feature
mtroduced mn regard to an unregistered firm is that if the aggregate amount
of tax including supei-tax pavable by the partners 1f assessed m the manner
laid down for registered firm would be greater than the total tax payable by
the firm if assessed as an unregistered firm, the Officer iz empowered to place
the unregistered firm 1 the position of a registered firm In other words 1f the
partners of an unregistered firm would pav less tax than if the firm had been

treated as a registered firm, the Officer can of his own motion act as if the
firm got itself registered

VIII Assessment of Insurance Companies

‘ The method of assessment now adopted has heen changed which gives
considerahle 1ehef to the compames Hitherto an Insurance Company was
assessed on the swiplus between the assets and the annual valuation of liabili-

ties without takine into consideration the sum re-distribut
. - S ed amon .
holders in the shape of honus g the poliey

Under the Amending Act the Department h
. as two method -
putation to choose from either the income on investments less expmssesOforcT];]e
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alternative basis of the surplus as hitherto, allowmng for a moiety of the honus
paud to the policy-holders which 1s 1eally to a certain extent their own pre-
mia collected m excess What was not wholly meome was being taxed hitheito
by adopting the method based on the actuarial surplus But this has heen
1emedied now by adopting a more accurate method of computation either on
the basis of actuarial surplus or the basis of mcome less expenses whichever 18

the g1eater

IX Carrying forward losses

Another of the important changes effected 1 the Aect 1s that
an assessee 1s permitted to carry forward the losses mnewrred by him in one
busmess and have 1t set off agamst his mmcome from the same business m the
succecding years up to a period ot six years But during the transition stage,
such camying forward 1s resfiicted The losses meuiiled i the account years
1938-39 to 1942-43 can be so carried forward only to one, two, thiee, four and
five years respectively This cairymg forward of losses 1s apart from the
other provision by which a loss incuried by a peison m any year under any
head can be set off agamst his mcome, profits and gains under the other heads
i the same year But the carrymmg forward of loss for setting off ean only
be agamst the subsequent mcome from the same busmess If a busmess which
has suffered loss 1s discontinued, such loss cannot be set-off mn the succeeding
years since that busimess no longer exists to yield meome and such loss would
become a capital loss Such cairymg forward 1s also not permitted i1f there
1s a change m the constitution of a fium or if a person 1s succeeded by another
person except by way of inheritance, as the object 13 to confer the privilege to
the particular persons incurrmmg the loss A person who 1s a paitner 1m a
registered firm can have his share of loss mncuried m a vear set-off against his
other meome m the same year and can also earry forward the loss or the
balance of loss and set 1t off agamnst his share of income from the same busimess
m the subsequent years Where a person 1s a partner in an unregistered firm
and the unregistered firm sustains a loss m any year, his share eannot be set
off against his other income even 1 the same year The loss can be set-off only
against the profits and gaimns of the unregistered firm m the succeeding years.
"Where an unregistered firm 1s treated and assessed by the Income-tax Officer
as a registered firm, then the provisions i respeet of a registered firm also
apply to such a firm

X Depreciation Allowance on Buildings, Machinery and Plant

The preseni method of granting allowances for depreciation 18 the
straight method of allowing particular percentages on the origimnal cost till the
origmal cost 18 exhausted In modification of the present straight method,
the written down method, that is, allowance on the written down
value of such machinery, ete, each year has been introduced The written
down value has to be arrived at or caleculated every vear Where the assets
are acquired or purchased i the year of account, the written down value will
be the actual price paid by the assessee for such machmery or plant Where
the assets are acquired before the account year but after the commencement
of the Amendment Aect, the written down value would be the actual price paid
by the assessee for such plant or machinerv less all depreciation allowance to
the assessee for every vear after purchase till the account vear on such plant or
machinery Where the assets have been aequired or purchased bhefoie the
commencement of the Amendment Act, the written down value will be the
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actual eost of such machmery or plant less for each financial year smee acqui-
sttion the amount of depreciation applicable to the assets at the rates m foice
for each such year smee 1st Apiil, 1922, and at the rates m force on 1st Apri,
1922 fo1 each such year prior to that date This change does not come mnto
foree il 1-4-1940

Allowance on the basis of the written down value each year necessitates
special meome-tax tieatment of such assets mvolving the mamtenance of a
new set of books fo1 all machimery, ete, for purposes of income-tax, so as to
display the wear and tfear attributed to each umit m order This will facili-
tate the elaim for obsolesecence and will avoid difficulties though 1t mvolves
time and tiouble to assessees who have to claim depreciation Valuation of
such assels by deducting depreciation for domestic or commercial purposes
and the keeping of reserves, ete, has necessarily to be on different prineiples

XI Allowance for Life Insurance Premia

Haitheito 1elief was given fiom the tax pavable on the income of any
person 1 respect of premiums paid for msurance on his own life or on the
Iife of Ins wife o1 for any deferied annmity on his or his wife’s hife the
reliet being subject to the restriction that the total amount of premiums on
which rehef 15 given 1s not to exceed 1/6th of the total income of the assessee

Under the Amending Act while 1etaimng the lumt "‘of 1/6th
of the total mcome, the maximum 15 fixed at Rs 6,000 m the
case of an mdividual assessee and at Rs 12,000 m the aggregate
for a jgomt Hmdu famly  Tlis provision pirevents richer assessees
from clamming sums m excess of Rs 6,000 o1 Rs 12,000 as the case
may be Another change mtroduced m the Amending Aect is that the wife
10 her assessment 15 cnabled 1o claym relief for the premium paid by her on the
hife of her husband It may be 1emembered m this connection that mn England
the life assmance allowance 15 granted only 1f the msurance ete, 15 with a
company legally established 1 the United Kingdom o1 British Possessions
or with any companv lawfullv carrving on business m the Umited Kingdom.
No such restiietion s mtroduced m the Indian enactment

XII Deductions of Tax at source

The Revenue employs the system of deducting tax at source imme-
diately the mecome atses, for facility, certamty, early collection and m
several cases automatic ehmmation of tax evasion This system was
hitheito adopted m 1espeet of (1) Income-tax on Salares (S 7), (1) Income-tax
on Infeiest on Securities (S 8), (uf) both Imcome-tax and supei-tax on
mterest (not bemg mterest on seeurrties) paid to a non-resident under the
cieumstanees stated m S 18 (3-A) and (3-B), (1v) Supei-tax on dividends

paid to a nonaesident S 18 (3-C) and (3-D), and (v) pavment of accumula-
tions 1 1ecogniced Provident Fund (58-H)

There was no provision for deducting super-tax in respeet of salaries

or anv tax on salaries paid to non-residents a
sal. - s and these have now heen remedie
bv amendments {0 S 18 ‘

Suh-S (2) of § 18 has been amended so as to provide for deduction at
source of super-fax also on ‘<alites’ and not merely meome-tax as hitherto-
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fore, and the rate at which deduection has to be made 1s the average of the rates
appheable to the estimated total immcome of the assessee under the head
“Salaries” The new sub-S (2-B) direets that 1f any salary 1s paid to a person
not resident in British India, meome-tax at the maximum rate and super-tax
at the rates applicable to the estimated mcome should be dedueted

The new sub-S (3-A) provides that any peison payng to a non-resident
any mterest not bemg interest on seeurities o1 any other sum chargeable under
the Act, shall deduct immcome-tax therecon at the maximum rate unless he him-
self 1s liable to pay tax thereon as agent

Consequential amendments are also made m the section

Sub-S (5) has been amended to include mcome-tax on a dividend as
a sum for which eredit 1s to be given to a shareholder in his assessment

This amendment puts dividends on the same footmmg as securities and

credit for the appiopriate amount of tax on 1t will be given 1n the share-
holder’s assessment

As a corollary, by a new S 49-B, payment of mcome-tax by a company
1s deemed payment by a shareholder on so much of the dividend as the

amount of mcome on which the company has paid income-tax bears to the
whole menme of the company

By Chapter IX-B special provisions are made in regard to certamn
classes of superannuation funds and the new S 58-S (2) provides that the
Trustees of the superannuation fund should deduct mcome and super-tax at
the average rate of tax during the preceding three years in cases where contri-
‘butions are repaid to an emplovee durmg his lifetime but not at or in connee-
tion with the termination of his employment This does not apply to persons
whose employment was carried on abroad This prineiple of deduction of
tax at source entails the necessity of repayment claims m cases where the

Tecelpt of this mcome 1s not liable to be assessed or 1s to be assessed at lower
Tates

XIII Making of Additional Assessments and Reopening of Assessments

Hitherto the Income-tax Officer could assess only for one previous year
on the ground of escape of assessment erther wholly or partially This power
should be exercised withm one year fiom the end of the year m which the
income should he taxed TUnder the Amending Act, the Income-tax Officer
can go back further and reopen a completed assessment or make fresh assess-
ment where no assessment had been made up to a period of four veais wheie
there 1s a bona fide error on assessee’s part i not returming the mcome 1 full
But where the Income-tax Officer has reason to believe that the wunder-
assessment was due to the Ffact that the assessee concealed particulars of his
income or deliherately furnished inaccurate particulars, such power to reopen
can be exercised for a period of eight years A difference 1s thus made hetween
a genuine mistake and deliberate mistake to defraud revenue This power can
also be invoked 1 a case where excessive relief has been granted But mn
practice, this difference will not be made 1n a majority of cases as everv
assessee must be aware of his income and know the law and must take the
consequence of not disclosing all his mmeome Thus every tax-payer comimng
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anto the net 1s provaded for and power 1s taken to deal with obstruction and
dishonesty An exception has been made m the case of a person who has been
assessed as the agent of a non-resident under S 43 where a fresh assessment
could be made only within one year from the end of that year Lest the Act
should be deemed retrospective, provision 1s also made that in the case ot
assessments prior to the commencement of the Amendment Act, such back
assessment, can be made only withmn one year from the end of that year What
1s required m all these cases 1s that action should be taken under S 34 within
the periods mentioned above and the fresh assessments may be completed later
To avoid assessments or re-assessments bemg kept pending for a long number
of years 1t 1s stated that in all cases assessments or re-assessments should be
completed and orders passed ordmarily within four years But where the
provisions of el (c¢) of sub-S (1) of the penalty S 28 applies, the same should
be done within eight years Smee 1t 18 the Officer who 1s finally to decide
whether the under-assessment was due to bona fide cause or due to the fraud
of the assessee, every person should be prepared to submit returns, explamn
transactions and produce his accounts and evidence i support thereof up to a
period of nmine years from the date on which the transactions took place Thas
provision necessitates the preservation of all accounts, documents and corres-
pondence and evidence for nearly a decade In such back assessments after
4 long lapse of vears, 1t 18 doubtful whether an assessee would be able to
explain his accounts m the same manner in which he might be able to do it
if he were called upon to do so earlier By the operation of this section, 1f a
fresh assessment 1s made, 1t could be only to the disadvantage of the assessee

as the assessee 13 not given an opportunity to show that he 1s over-assessed
and have the assessed mecome reduced

In cases of succession, the successor cannot be assessed to such tax
except for one year (S 26) It 1s not clear whether this provision could be
applied (a) to the case of a Hindu undivided family which becomes divided
and ceases to be a jomnt family and (b) to the case of a company which 1s dis-

solved and the Officer finds that its mcome three or four years previously has
been under-assessed

in the case of assessees who aie not alive and who escaped assessment,
no such limitation of one year is made The law has been amended so as to
1ender legal representatives of an estate hable in respeet of income, profits
and gamns which ought to have been 1eturned and which were not returned for
the period of four years or eight years as stated above Thus the estate 1s made
hable to all penalties for fraud or negligence as the Act would have mmposed
upon the deceased tax-paver, if he had still been abve In the past one
assumed that back assessment cases concerned only the iving and not the dead,
and when the tax-payer died, hability to penalties for neghgent or fraudulent
1eturns died with lnm  'With death duties on the homzon and mmmment, on
an myestigation mto the estate of deccased for death duty purposes, informa-
tion leading to proceedings for penalties and back assessment ean easily reach
the Income-tax Officals TFigures mav raise a prima facie case of fraud
and the onlv person who could refute the impheation mav be the deceased
Fraud 1s hoth a state of mind and a question of fact and there will he ereat
difficulty m explaming matters and the deceased if ahve might have been able
to aive a perfeetly corieet explanation of what had taken place and to show

fhm‘ pm}:ﬂh' provisions could not be applied The object of these provisions
’s to raise the morale of the people.
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It may be heve pomnted out that the English Statute (S 29 of IMinance
Act, 1923) while extending the period of back assessments from 3 to 6 years,
speeifically provided that m the case of raising fresh or additional assess-
mentis on the estate of deceased persons, the three yeais 1ule shall be applicable

It 1s significant {o notc that there 1s no complementary piovision
placing the Tax-payer and the Revenue on an equal footing, though a tax-
pavel may make an honest mistake and no retrospective right 1s confeired on
himm

X1V  Assessment, Appeals and Admmistrative Machinery

Under the Act hefoie the amendment, i cases where the Prineipal
Officer of a company or anv other person who 1s an assessee made defaults and
failed to make a return or to complv with all the terms of a notice 1ssued hy
the Officer 1equiring him to produce accounts o1 documents, the Income-tax
Officer had power to make an assessment to the best of his judgment and also to
cancel the 1egistration of anv firm No appeal was provided agaimst such
estimated assessment and the only remedy which the assessee had was to apply
10 the Income-tax Officer himself under S 27 and to get the assessment set
aside on satisfving the Income-tax Officer that he was prevented by sufficient
causc from making the rcturn or complymg with the terms of the notice
issued. This led to a great hardship and assessees were unable to fight the
assessment on 1ts merits  This has now been remedied bv making such assess-
ments also appealable m the regular manner smmlar to an appeal agamnst an
ex parte decree

In effect 1t mav be said that under the Amended Aect all orders passed
by the Income-tax Officer affecting the assessee are appealable and this 1s
definitelv of great impoitance If however the appeal 1s agamst an order
levymg penalty for non-payment of the tax within the time allowed, the
appeal will be entertamed only 1f the tax has heen paid

The duties of the Assistant Commissioner have been separated and two
categorics of Assistant Commissioners have now bheen appointed, namely,
Inspecting Assistant Commissioners and Appellate Assistant Commissioners,
the former have nothing to do with the hearmmg of the appeals agamst orders
of the Income-tax Officer which 1s solelv entrusted to Appellate Assistant
Commissioner Though both categories of Assistant Commissioners are under
the control and subject to the juiisdietion of the Central Board of Revenue,
the Central Board of Revenue cannot interfere or give anv instruections or
‘orders so as to mterfere with the diseretion of the Appellate Assistant Com-
missioner m the exereise of his appellate jurisdietion This division of fune-
tions 1s a salutarv change As the Appellate Assistant Commissioner performs
more o1 less judicial functions 1t 18 now provided that the Income-tax Officer
has the mght to be represented before him at the hearing of an appeal against
an or1der of the Tncome-tax Officer

By far the most mmportant change introduced by the Amending Act
is the provision made for the mtroduction of a further appellate authority of
an mdependent nature for the hearmng of appeals from decisions of the
Appcllate Assistant Commissioners

Tt 1s provided in Part I of the Amending Act that the Central Govern-
ment shall appont an Appellate Tribunal consisting of not more than 10 persons
made up of an equal number of judicial members and accountant members.
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The normal qualification for a judicial member 1s that required of a District
Judge and the qualification for an Accountant Member 18 that of an Auditor
who has practised for not less than six years But the Central Government may
appoint as an Accountant Member, a person who, though not possessing the
qualifications aforesaid, by his other quabfications and adequate experience,
1s found smitable for appomtment to the Tribunal

Not less than two members are necessary to form a Bench and the
number of Judieial o1 Accountant Members m a Bench should not exceed each
other by more than one The decision of the majority governs the case and m
the case of a tie the matter 1s to be 1eferied to the President of the Tribunal
on stated points who refers it for the opiion of other member o1 members and
the final decision 18 according to the majority opinion of all members who heard
1t In order that both the department and the assessee may have sufficient
time and opportunity to acquamnt themselves and be prepared for the change
the Appellate Tribunal 13 not to take effect 1mmediately but 18 to come into
effect not later than two yeais fiom the commencement of the Amendmng Act
It 18 also provided that an assessee may appeal, or the Commissioner if he 1s
not satisfied with the Appellate Assistant Commussioner’s order may direct
the Income-tax Officer to appeal, to the Appellate Tribunal against the order
of the Appellate Assistant Commissioner under Ss 28 or 31 and the appeal
should be filed within 60 days of the service of notice of such order The Appellate
Tribunal 1s to decide the appeal after giving notice to both parties and its
orders aie final except m cases to which S 66 applies (namelv statement of
case by the Appellate Tribunal to the Haigh Court)

The present Ss 32 and 33 dealing with appeals to the Commuissioner
agamst the oider of the Assistant Commissioner and power of revision will
not opeirate when the Appellate Tribunal as abovesaid 1s constituted The
Appellate Tribunal 1s given the power to regulate its own procedure to rectify
anv miastakes and to take evidence on oath, to eall for ewvidence, production
of documents, ete

S 66 as 1t stood 1s amended and 1t 1s provided that within 60
days fiom the serviee of the notice of order by the Appellate Tribunal, the
Commussioner or the assessee as the ease may be, may file an application
(accompamied m the case of the assessee by a fee of Rs 100) requrmg the
Tribunal to refer to the High Cowit anv question of law arismg out of the
order of the Tribunal and the Appellate Tribunal 1s directed to diaw up
a statement of the case and 1efer 1t to the High Court but where the Tribunal
1efuses to state a case on the giound that no question of law arises, the
aggrieved partv 15 given the libertv to move the High Court withm 6 months
of the date of 1efusal 1o direct the Tribunal 1o state a case and refer 1t If
the Appellate Tribunal 1efuses to state a case on the ground that the applica-

tion filed 1s out of {ime then also the agerieved partv has got the right to
move the High Court withmm 60 davs

It will therefore be scen that two appellate authoirhes are provided
for and there can he two appeals as of right m each ecase The Appellate
'[‘mbun:ﬂ:w are hereafier the ultimate judges of faet and not the Assistant
Commissioner or the Comnussioner and so fa1 as a reference to the High Court

18 concerned both the Department and the assessee are placed on the

footing e

The appointment of an appellate tribunal can be said to he a most

mmportant pravision m the Amending Aet m favomr of the assessee and eoes
D fad
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a long way to 1emove the grievances and complaints made by the assessees
litherto that the scales had not been held even as between the tax-payer and
the tax-gatherer

Under S 5 (2) of the Act provision has been made to enable the Govern-
ment of India to appomt not more than three Commissioners of Income-tax
without reference to area to work directly wunder the Central Board of
Revenue

The 1dea underlying this 1s to create a centralised or special staff to
deal with special bianches of work or matters of special difficulty or import-
ance, e g, companies, msurance penalty, fraud, ete, and with a view +to
bring under one head assessment of persons who are assessed m different
.areas

XV Amounts hitherto not assessable now made assessable

This has been done by enlarging the area of taxation as m S 4 or by
extending the definition of inecome by deeming certam sums as meome which
were hitherto either held as capital sums or income not liable to tax.

Sums mentioned m the following sections which have been dealt with
m detail above under different heads are now taxable as mncome Ss 2 (6) A,
4 (1) Explanation (2), 4 (1) Explanation (3), 4 (2), 16 (2), 16 (3), 42, 44-D,
44.B, 44-F

Under S 2 (6-0), (1) a profit recerved m lieu of salary, (1) sums got mn
excess of written down value when plant or machmery 1s sold, (u1) mutual
assurance profits, (1v) under cl. (x1) of S 10 (2) the excess sum received over
a sum written off as bad debt are deemed meome under the new Act

Bixplanation (8) to S 4 (1) says a dividend paid without British India
shall be deemed to be mcome aceruing or arising in British India to the extent
to which 1t has been paid out of profits subject to meome-tax m British India
By an addition to S 42 of the Aet, mnterest from money lent abroad by a non-
resident and brought mto British India mm cash or i kind (by the borrower)
shall be deemed to be mcome aceruing or arismg within British India asses-
sable either on the non-resident or his agent

S 60 of the Act gave power to the Governor-General to exempt
particular classes of mcome from tax under which many 1tems of mecome have
been exempted by notification This section has been modified m such a way
that while taking away the scope of exercising the power of exemption here-
after, power 1s retamed only for the purpose of revoking or modifying exemp-
tions already given

Under the Aect the meome from agricultural land m a Native
State 1n India paymg land revenue to the Indian State was exempt But such
agricultural meome would be assessable under the Amendment Act The
land tax may be payable to the Native State Government and Income-tax to
British Indian Government and there will be no relief against double tax m
respect of such taxation Inecome from agricultural lands m Burma will be
assessable m British India on the acerual basis

M SUBBARAYA AIYAR
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THE
INDIAN INCOME-TAX ACT

ACT No. XI OF 1922.

i5th March, 1922 ]

An Act to consolidate and amend the law relatwg to Income-tar and
Super-lax

[As modified up to 1st Apiil, 1939] ’

WHEREAS 1t 15 expedient to consolhidate and amend the law 1elat-
g to Income-tax and Super-tax; 1t 1s hereby enacted as follows —

Short tatle, extent and 1 (1) This Aet may be called TrE
commencement Ixprax INncoME-TAX Act, 1922

(2) It extends to the whole of British India, including Biitish
PBaluchistan and the Sonthal Parganas, and applies also, within the
Indian States and the tribal areas, to British subjects who are in the
se1vice of the Crown or of a local authority established in the exeicise
of the powers of the Crown Repiesentative or' the Cential Government
in that behalf, and fo all other servants of the Crown i the said
Siales and areas

(3) Tt shall come mto force on the first day of April, 1922

2 In this Act, unless there is anything

Defimtions
repugnant in the subject o1 context,—

NOTES

The Amending Act compriscs 92 seehions  Section 1 dealy with the title and com-
mencementy  Part T contnns seetions 2 to 84 and Part IT sections 85 to 92 Part I deals
with the Appellate Tribunal and comes mto force from < date not laten than two lyewrs
from the dafe of comung mmto force of Pnrt I to be notafied by the Central Govermment
Pait T 1s ancorporated mn the text and Part IT 1s separately prinfed at the vnd (Appendix
M) ond also under each seehion  Apml 1st 1930, 13 appownted for Part I to take effect
(except clauses (1) and (ru) of subcsection (2) of section 10 wluch takes effect only on
Apnl, Ist 1940 ) [Ga~clie of India 18th March, 1939]

ACT No VIT OT 1939

An Act fwther 1o amend the InDtan T'ncome tax Aety 1922 (A7t Vfarch, 1939)

WHYLTAS 1t 1¢ cxpedient iurther to amend the Indian Income {ar Aet, 1922 fo
¢ purpoccs hervwnaftey appearing 11 1< hereby cnacted as follovrs —

1 () The 4d may be called the Indian Income-tar (Amendmevt) et 1950

{s) Thiv <efwon ond Part T shall come snto foree on gsueh date as Yhe Contral
Goterpment wmav by notificaton an the Offweral Gacetie, appoinl, opnd Part IT shall comr
mto force on euch subsrquent date wof laler than two ywars from the Iare appointed for
the cowmrvwr inlo foree of FPart 1 ac the Central Gorcrnment may, 1 W e maraer, appos

Pravided that wbelanees {11} end (11) of Satee (BY of =etvan 13 <holl 0t (o} r
<Fiet cartey tha 1o 388 Pay of dprd, 1840,
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THE
INDIAN INCOME-TAX ACT

ACT No. XI OF 1922.

(ol Weareh, 1922,

An et 1o consolidale and amend the law yelaioig to Tocapedar and
Suprr-far

[AS modifed up ta 10 Apnil, 1979]

Wikt as 1 s expedient fo consolidate and amend {he Jaw 1elat-
myg to Income-lax and Supey-tax: it ic hersby enacted ac follows —

Short  tatle, extant i 1, (1) Thic Aet man be ealled Tar
Lomnp peement Inpian INcove-1ax .*\(“l‘, 1922,

(2) 1t eatends to the whole of Biitigh India, including Bitish
Jaluchistan and the Ronthal Parganas, and apphee alco, within the
Indian States and the tbal aveas, {o Biitish cabjeets who me in the
<e1vice of the Ciown 01 ol a loenl authority estabhshed in the exercice
of the poweis of the Uroun Repmesenintive o1 the Central Govelnment
in that behalf, and to all other seivanis of the Crown m {he <aid
States and areas

(3) 1t <hall come mto force on the first day of Apil, 1922

2 In {lus Acet, unless there 15 anvthing

Defintinns
1epugnant m the subjeetl or conteat,—

NOTES

The Amendimng Act compnises 92 sections  Sectiom 1 dendy with the hitle and com
mencement  Part I contams rections 2 fo 81, and Part IT sections 85 to 92 Part IT deals
with the Appellate ‘Irmbunal and comes mto foree from a date not Inter than two hears
from the date of conung into forez of Part 1 to boe nolified by the Cendral Government
Part T 1 meorporated m the toxt and Part IT 18 separadely printsd at tho end (Appendin
A) and also under each nection  April 1st 1039, 1 appomted for Part I to tnle eftoct
(except clauses (t1) and (711) of ruborction (2) of section 10 whieh takes effect only 'on
Apnl, 18t 1040 ) [Ga~ctie of Tudia 18tk March, 1939]

ACT No VII OF 1930
An Aot fwther (o amend the I'ndian Incometaa Aoty 1922 (17th March, 1939)
WHFREAS 11 1w cxpedient further 1o amend the Indian Income lar deot, 1922, fo
the purposes herewnafter ajpearing, It s horeby enacted as follows —
1 () Ths Aot may be called the Indian Income tax (Admendment) .lot, 1959

(») This seclson and Part T shall come wmlo foroc on such date as ihe Gentiol
Government may, by notification wm the Offrcial Gazelle, appowni, and Part IT shall come
mto force on such subsequent date, nol later than two years fiom the Jdate appownted for
the coming wmto force of Part 1, as the Central Government may, wm lLhe manner, appovnt

Provided thal sub clawses (1iY) and (w) of clause (V) of seolwon 11 shall not talke
<ffect earlier than the 1st day of Apri, 1940



2 Tre Ixpian 1xcome-Tax Act, 1922 s 2

(1) ““agricultural income’’ means—

(a) any rent or 1evenue derived fiom land which is used for
agiicultural purposes, and 1s either assessed to land-revenue 1n British
In(ha o1 subject to a local raié assessed and ecollected by officers of
the Crown as such; .

(b) any income derrved f1om such land Ty— b

(+) agriculture, o1

(u) the performance by a cultivator or 1eceiver of 1ent-1n-kind
of any piocess ordmarily employed by a cultivator o1 receirver of
rent-m-kind to render the produce raised or received by him fit to be
taken to market, o1

(w1) the sale by a cullivator o1 receiver of rent-in-kind of the
produce raised o1 1ecerved by him, in 1espeet of which no process has
been perfoimed other than a pirocess of the nature described m sub-
clause (22),

(¢),any mcome deiwved from any bwilding owned and occupied
by the recerver of the rent or 1evenue of any such land, o1 occupied
by the éultivator, o1 the 1eceiwver of 1ent-in-kind, of any land with
respect to which, or the produce of which, any opeiration mentioned
m sub-clauses () and (w1) of clause (D) 1s cariied on

Prowided that the bwlding 1s on or in the mmmeciate vicinity
of the land, and 15 a building which the 1eceiver of the 1ent o1 1evenue
or the cultivator or the receiver of the rent-in-kind by 1eason of his
connection wilh the land, requires as a dwelling-house, or as a stoie-
house, or other out-hmlding,

(2) ““assessee’’ means a person by whom Income-tax 1s payable;

Op - New
(8) ““Asmistant Commissioner’’ (3) “Appellate Assistant Com-
means a person appointed to be an missioner’’ means a person ap-
Assistant Commissioner of In- pointed to be am Appellate Assist-
come-tax under section 5; ant Commussioner of Income-fax
' ‘ under section 5,

. (4) ““busiess’” wecludes any trade, commerce, 01 manufacture

o1 any adventure or concern i the nature of trade commerce or
manufacture, ’
(4-4) “‘the Central Board of Revenue’’ means the Central Boaird
of Revenue constituted under the Cential Board of Revenue Act,

1924,

~

(5) “‘Commuissioner’’ means a pelson appointed to be a Com-
rissioner of Income-lax under section 3,

(6) “‘company’’ means a company as defined m the Indiam
Clompanies Act, 1918, o1 formed 1n pursuance of an Aect of -Parha-
ment or of Roval Charter o1 lLetters Patent, or of an Aect of the
T.egislature of a Biifish possession, and meludes any foreign associa*
tion cariving on husiness 1n British India whether incorpoiated or not,
and whether its primeipal place of business 1s situate in British 1ndia



Y Toy, Txoiax Txcorn 1an Aer, 1922 3

o1 nol. wlueh the  Centinl Board of Revenue mav, by general o

l*p('('lﬂ] nldq_\r, d(-(‘h\j(' {n h{" noeoInpany {(H ”“' pit ;)\?;{: of this Ael .
J -

(6 .1) ““durdend’” cludesa—

(a) any disiyihution by a com-
pavy of acewmulofod gpofide, uhe.
{iy (fl)Hfﬂth’([ vy nol, )[ sie h
distyehution calails the release by
the eompuns to s <harcdiolders
ﬁj all o1 aun yinyd /;f the avsets nf
e compuatiy,

() auy desvribalion by a com-
pay G debenturos ar debentare -
dael, (o the ertent 2o wlneh the
COMPUINY - POSSEsSes aceumuloted
profits, whethe:  capitalised oy
uni:

. (¢} any disdybulinn made {o the
shaychalders of a vcompann ont of
accunndated  pgrafifs of the com-
pany on the lgmdation  of the
com Ny

Plrovided lhat ouly the accu-
atladed  profits o distyibuted
whrel arose dwing dhe <iv pie-
vtous years of the ecampany pre-

. ceding the dale of hquidalion
chall e <o included, and
NOTRS

Seetion 2, eub section (6 f)—-1 pew  provison——defines ¢ dnaudend*?

To prevent the avmdunce of super tax wlielh  would otherwise he pavable by the
<hurcholders by the deviee of dirtrabufingr fhe profits m the forin of banus shares bonus
debentures or some other form wliel, na the law slunds nf present are eapiial reeripth
and not meonmo m the hands of {ha sharcholders, dmvidend 15 defined m eueh n wav that
wherever the sharcholders reeeive profils mm any of such forms af cin ha {rewtad us meome
for tax purposes  The defimtion nlso covers the case where a Company woes mto liquida
tion and the acenmnlated profits are distributed v {hoe hepndntfor to fhe former <hare
holders  Ineome 19 then defined in section 2, elnuse (6 C) {o melnde any dividend as de-
fined m section 2, clhure (6 A), nand nlso to nclide disirbutions from unrecogmsed Provi-
dent Funds Objects and Rrasons

Section 2 —We have reeast and expanded the definttion o ““dividend,”? primanly m
order to cnsure thnt mo distribution falling under fhis head shall be {aned unless there
15 o relense of assets  Under the anmended defimtion, a debenture will, when issued he
treated as a dividend hui an ord’nary honus share will nol be hible to tanation untal af
18 actually pard off The defimtion further seeures that accumulated profits distributerd
on the hiqudntion of the ecompany rhall only be mcluded 1 dividend for tho purposes of
taxation, 1T {hey nrose withim s veors of the hiqudation  Clause (d) of the revised de
fimition prowvides for the case m which o company tries 1o disgmsae a dwstribution of profits
a8 a 1eduction of capifal  The words mserted m the now sub clause (o) of clauge (11)
of section 2 of the Ael by clnese 2 (€) (1) of the Bill merely 'makes n correctuon overw
looked mn the Bill, and neccssary in view of the revised wordimmg of scetion 10 of the Aet
Sclect Commatice Report

Sectron 2 --(6 A) ‘dividend’ as defined makes the decision of the Privy Council m
Gommssioner of Income tax v Mercantlde Bank of Indwa, (63 I A 457, 1937 (1) Cal 180,
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(d) any distrebution by a com-
pany on the reduction of its capital
to the extent to which the company
possesses  accumulated — profits
whach arose after the end of the
previous year endwmg newvt before
the Lst day of April, 1933, whethei
such accumulated profits have
been caprtalised o1 not

Pirownded that - dwidend’ does
not mclude a distribution m 1es-
pect of any share wssued for full
cash conswderation which 1s not
entitled m the event of hquidation
to particvpate in the surplus assets,
when such distribution s made in
accor dance with sub-clause (¢) o1

(d)

Ezxplanation —The words ‘ac-
cumulated profits’, wherever they
occur tn this clanse, shall not
wmclude “capital profit’

(6-A) ‘firm’, ‘partner’ and (6-B) ‘firm’, ‘paitner’ and
‘partnership’ have the game mean- ‘partnership’ have the same mean-

ings respectivelv as in the Tndian 1ngs respectively as in the Indian
Contract Act, 1872; Partnershwp  Act 1932 P10~

vided that the erpr esS1omn

NOTESB
ATIR 1936 PC 238, 7. ML J 525, 100 T T C 39, 1936 I T R 239) m regard to
debentures and of the Bombay High Oourt m Shah Mohanlal Chhotalal v The Commis
cioner of Income tax, Bombay Presidency and Aden (10 I T C  46) i regard to reduc
{ion of capital, no longer appheable

ASSEMBLY DEBATES

Sub-sectron (6-4) Proviso Mr 8 P Chambers —Sir, as T understand 1t fiom the
Honomable Member’s speech, lus intention 18 to exclude from the defimtion of divadend all
distributions 1 this form which are really distributions of shares whieh have heen i1ssued for
cash of the same value, but, the exact expression used in the proviso 13 not very happy because
the word cash may mean of course one anna or one rupee for a2 large number of shares, and I
fecl that the omgmal deﬁmhon 18 such that 1t can only apply to a distribution of shares for
full consideration * * * I reserve the mght there to muke an amendment
to make 1t quite clear fhat what 18 intended 1s only that shares issued for full cash consi-
deration and not for one anna or {wo annas are let out

AMr Bhulabhay, J Desar —8ir I oppose thig unless the words are miroduced now—
¢¢full cash consideration ??

Mr S8 P Chambers —Yes

Sub-section G-A, Fzplanatton —The intention 1s that at no time m no form should
capiial be taxed

Section 2, sub-scction (6 B) —The mclusion of a nmunor dmutbed %o the bencfits of

parinership m the expression ‘‘partner’’ obwviates further reference to him in the Act
Obyrcts and Reasons.
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*pariaes " ineludes any person whe
veing o minor has been admitled
to the benefits of purinersiip;

(G-0*) ““income’” queludes any-
thing meluded 1 dinrdend  ax
defined in elause (G-A) and any-
thing wlaeh under carplanation 2
1o sub-sechion (1) of seclion T 1<
a gofit veerived an liew of salaryf
for  the  purpose< of that <ub-
seefion and any «um decmed (o b
minfits undey the cccond  projico
to elause (111) of <ub-seetion (2)
of seclran 10 and the profils of any
hutitess of {nsuranee ecarried ob
by o mulual apsurance  company
comptted 1 accordance  wilh
Rule 9 in the Schedule;

(G-1) “Tuspecting Aecrslant
Connpicsroney ™ means a person
appninted 1o Dhe an Tnspecling
Ascictant Commissioney  of In-
come-lar wundey <eelina 3¢
(7) ““Imcome-lan Officer™ means a person appointed {o he an
Income-tax Officer nnder <ecfion 5:
(8) “Magistrate’ means a Prewidency Maristrate or a Magis-
trate of the first class, o1 a Mamsirate of the second elase speciallv

empowered hv the Ceniral Governmen{ fo {1y offencec againet this
Act:

(9) “perzon’’ meludes a Hindu (9) “person?’ includes a Hindu
undivided familv: undivided familv and a local
anthority;

A (10) “‘preseribed’’ means preseribed by 1ules made under this
ct,

NOTES

Sectwon 2, sub seotions (3), (6D) —Appellate Assistant Commfissioners, and
Tnspecting Assistant Commssoners aro defined ns tha result of the amendment to section 5

Sectron 2, sub scolion, (11) —Tho defimtion of ‘‘previous year’’ 18 amended so as to—

(1) nllow an nssessee to have separate provious years for cuch separnte source of m-
¢ome,

(2) to prevent double assessment of the same profils when {he assesses exercises the
option to change his ‘‘previous year'’ for the first timo aftert his first year of agsessment,

(3) to prevent double assessment of the same profits 1 the cnse of a newly set up
burmness,

3 (4) to prescribe the ‘‘previous year’’ of the firm as the partner’s ¢ previous year’’
m respect of his share
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(11) ““previous yeai’’ means
m respect of any separate source
of wmcome, profits and gains—

(@) the twelve months ending on the 31st day of March next
preceding the year for which the assessment 1s to be made, or, 1f the
accounts of the assessee have been made up to a date within the said
twelve months 1 1espect of a year ending on any date other than
the said 3lst day of March, then at the option of the assessee
the year ending on ithe day to which his accounts have so heen inade

OLp
(11) ““previous year’’ means—

up

Provided that, 1if this option
has once been exercised by the
assessee, 1t shall net agam be
exercised so as to vary the mean-
mg_of the expression ‘‘previous
year’’ as then applicable to such
assessee except with the consent
of the Income-tax Officer and wpon
such conditions as he may think
fit; or

(b) m the case of any person,
business or company or class of
person, busimess or company, such
period as may be determined by
the Central Board of Revenue
or by such authority as the Boaid
may authorise in this behalf,

Pronded that where an as-
sessee has once been assessed
respect of a particular source of
wmcome, profits and gawns, he shall
not w respect of that source exer-
cise this option so as to vary the
meanng of the expiession ‘prevt-
ous year’ as then apphceable to
ham eacept with the consent of the
Income-tax Officer and upon such
conditrons as the Income-tax
Officer may thwnk fit, or

(D) 1 the case of any person,
business or company or class of
person, business o1 company, such
pertod as may be determined by
the Central Boaid of Revenue
or by such authority as the Boaid
may authorise in this behalf, or

(¢) wheire a business, p1ofes-
s10m or vocatron has been newly set
up wm the financial year preceding
the wyear for which the assess-
ment 1s to be made, the period
from the date of the setting up
of the buswmess, profession or
vocation to the 31st day of March
next followwng or to the last day
of the period determimed under
sub-clause (b), or, of the accounts
of the assessee arc made up to
some other date than the 31st
day of March, and the case 18
not one for which a period has
been determwed by the Central
Board of Revenue under sub-
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clause (1), then, at the oplion of
the assessee, the ])(’i'(NI [1om the
dnte of the sclling up of the busi-
pofession o1 1ocalion fo
csurh aller dale:

Pivided  that  when  <uch
ollier date does ol fall beloeen
the sitting up of 1he husiess, pro-
fession or voralion and the nerl
following 331 dauw of March, o
shall be decmed that therr 1< a0
previous year - and
when the asseseep is a pminer in
a fivm, e tons year” inespeet
of his <haie of the income, profits
aitd qgain< of {he fism means {he
previaus year as defeymmed o)
the assesement of the ncome
prafit< and cams of fhe frm,

IR

(12) “prmepal officcr.”” used witle1efevenee o n loeal authonty
01 a company o1 any other publie hody or amy a<«oaation, meanc—
(a) the seeretary, trearurer, manager oy agent of the authonity,

company, hody m as<oaation, oy

(DY any per<on commected with the anthonty, companv, body
or association upon whom the Income-{ax Oficer has <erved a notice
of Ins miention of {recatmg him a< the prmeipal officer thereof;

(13) “public servant’” has the <ame meaning a< m the Tndian

Penal Code,
(14) “‘registered firm™’

provisions of seclion 26-A

(15) ““total meome’* means total
amoun{ of meome, profits and
gams from all sources fo which
this Act applies compuled i the
manner Jaid down m section 16*
and

means a firm

1egistered under the

(15) ““4otal mmcome' means
fotal amount of inecome, miofits
and gains referied lo m sub-sec-
tion (1) of section 4 compuied m
the manner laid down m fhis Acf;
and :

“Ulotal w'mhl\mcome” wncludes
all amcome, profits and gains
wherever accrymng o4 arsmg ea-
cepl wmcome 1o which, under the
prowmsions of sub-section (3) of
section 4, this Act does nol apply,
and

NOTES
Section 2, sub-seolton (15) ~The definition of ‘‘total income’’ 19 amended and the
clause as amended mecludes a definxtion of ‘*totul world meome?’’ which 1s ndeessary for the

purposé of assessing non-résidentd

A}
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(16) “*unregistered fiim'’ means a firm which 15 not a register-

ed fiim

CHAPTER [
(HARGE OF INCOME-TAX

Owrp

3 Where any Act of the
Central Legislatmie
enacts that mcome-
tax shall be charged
for anv year at any 1ate or rates
applicable to the total mcome of
an assessee, tax at that rate or
those rates shall be charged for
that vear in accordance with, and
subject to the provisions of, this
Act 1n 1espect of all income, pro-
fits and gains of the previous vear
of everv mdividual, Hmdun un-
divided family, company, firm and
other association of individuals

Chaige of
Income-tax

4 (1) Save as hereinafter
provided, this Act
ghall apply to all
meone, profits or
gains, as deseciithed or comprised

Appli ea tion
of Act

New
3  Wheie any Act of the
Central Legslature
enacts that income-
tax shall be charged
for any vear at any 1ate o1 rates,
¢ ¥ % * {ax at that rate or
those rates shall be charged for-
that yea1r in accordance with, and
subject to the provisions of, this
Act m 1espect of fhe tolal wmcome,
of the pievious yea1 of everv in-
dividual, Hindu undivaded famaily.
company and local authoriby, and
of every firm and otker associa-
{ron of persons or the partners of
the finm 01 members of the asso-
cration mdwidually

4 (1) Subject to the provi-
stons of this Act,
°" the total wmcome of
any pirevious year
of any person wncludes all income,

Charge of
Income tax

Applz ca 1
of Act

NOTES
Section 3 —The objeet of the amendment 13 to enable assessment Yo be made on

mdividual partners of firms or on 1rdividual members of associations of persons

[Section

23 (5), for example, provides for direct assessment of partners J' Throughout the ‘Act the
words ‘‘association of persons’’ are substituted for ‘‘association of mmdividuals’’ m orfder
to cover all cases of associations of persons Objects and Reasons

‘“We have intioduced a reference to ‘‘local authority’’ smee local authorithes will

now be assessable to the

Lommittee report
Section 4 -—4ppliaiton of the Aot

extent to which the
clause (1) of sub section (3) of section 4 of the Act is now bemng restricted 7’

previously existing exemption given by
Select

See notes under section 4 .4 also

Sub-section (1) —A+t present under the provisions of sectuon 4 the Act applies fto
mecome which ncerues or arises oris received or 18 deemed to accrue or arise or be recerved
m British India and, in addition, m the case of a resident, to ancome accruing ox arsmg

outside British India 1f received m or brought into British India

scope of the seetion by meluding—

The Bill enlarges the

(1) the whole of the foreign mcoma of a person resident and domneiled i Britash
India whether brought into Bratish India or mot,

(2) the whole of the foreign income from business, profession or vocation of a per-
son resident but not domiciled in British India whether brought into British India or not
The other foreign imcome of such a person remams hable only 1f brought into Brntfish

India

These amendmenty follow the prowsions of the Umted Kingdom law except in respect
of the foreign mcome of domiarled anud resident persons othea than imcome from business,
secunities, stocks, shares or remts Such income n the Umted ITingdom 4s taxed on the
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ML,
in «ection 6. from whatever «omee
dorived, aceruing ov arising. or
received i Padich Indin, or
deemed under the provisions of
{hic Aef 1o aecevne, or arice, or {o
he recvived m Brifish India,

(2) Income, profits and gains
aceruing ar atismg without Bailish
Tndin {0 10 pmeon iedddent in
Britt<h India shall, f they me
recerved m or broueht into Bnitich
Tndia, he deemed to have acerund
ov arigen in Dritish India and {o
be mcome. profits and gains of the
vear in which they are go received
or hroughl nolwithulanding the
faet that they did nof =0 seciue m
atice m {hat yem

Pirovided that nothine con-
{aaned m this sub-ceefion <hall
applv {o anv income, profite o
NS SO acerunyy or arising prior
{o the T« dav of Apmd, 1933, an-
les« thev are ineame. profils or
raing of a husiness and are receiv-
ed in or brought mto Brilish Tncha
within thiee vears of the end of
the vear in which they acerued m
arose

Provided fwi ther that nothing
in {his sub-zection shall apply to
income fiom agrienlture arising
or accrumg in a State in Tndia
from land for whiech anv annual

Ixviax IxcoMe-Tax Act, 1022, 9

NiLw, ’
mofits and goms from whalever
<nmyee derned whiclh-—

() wrerceenned oy are deem-
ed 4o be recctved i Briish India
m such year by o on behadf of
such prison, os

(D) if suck persoi 1< aesident

an Baich  Tudio duning such
yeay -
(1) accrue o avise oy e

deemed to accrue ar arise 1o hun
m itk Indve dwying <unch year,
01

(it) acerue o1 arrse o han
withowt British Tndm duwving such
year, or

(11) havang accrued o1 ansen
fo him withowl Byatish Tadwa be-
fore the beginmns of such year
and afler e 151 day of A,
1933, are brought into or 1eccrved
in Bateh Indug by him doing
cuch yedr: or

(¢) if such pereon 1« nol 1esi-
dent in British Indua during such
year, acerite o arise o e deem-
ed 1o acerue o) arise fo him an
Rritish I'vdia dwsring suel year:

Provided that there shall nof
be included m any assessment
for 1he year ending on the 31t
day of DMach, 1940, both fthe
amount of the mcome, profits and
qains 1eferred o in sub-clanse (i1)

NOTES

remuttance basis whereis the Bill proposes to tav it on the ncerulng or -ansing basis

The

Umited Kingdom prowisions in regard to {ns class of meome were not followed bLeeausen

Practice they have gaven mse to difficultics

An important ormssion from the nmended sub-section (1) is the prowiso exemphng

meome from agriculiure m an Indinn State

Obgects and Reasons

Seotron 4 — ¢The first proviso newly wnserted 1n clause (¢) of proposed sub section (1)

of section 4 of the Act 1 mimed at removing the possibipty, now that m the case of rsi-
dents the remittanee bams of taxation 18 abandoned for the ncerunl basis, of both foreign
profits which scciued m the previous year and foreign profits which were remtted m the
previous jear bemg asscssed i the first year after the change
The alterations made fin the second proviso merely clarify the drafting
Lzplanation 2 has not been altered, but the Committee records its OpPILION 1N, COn-~
nexon with tlus Fxplanafion that the Contral Government should approach Has Majesty’s

Government to umend the Government of Indin Act, 1935, so as to make pensions payable
out of Indian revenues chargeable to Indian imcome-tan
2
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payment m money or m kmd 1s of clause (b) and the amount of
made to the State. : the wmcome, profits and gaihs re-

ferred to wn sub-clause (wu) of
clause (b) but only the greater of
these two amounts
Provided further that, wn the
case of a peirson not ordmarly
resvdent m Biitish India, mcome,
profits and gawms which accrue or
arise to hum withoul, Bratish Indra
shall not be so wiclided wnless
they are derwed from a buswmess
controlled wm or a profession or
vocation set up wm India or unless
they are brought wnio o1 recewed
m Briwtish India by hwm during
such year
Pronded further that of in
any year the amount of income
accraumg or artsma without British
India exceeds the amount brought
wito Britesh India m that year,
there shall not be included wm the
assessment of the income of that
year so much of such excess as
does 1ot exceed four thousand five
hundred rupees
Eaplanation —Income, pro- Explanatron 1 —Income, pro-
fits or gaimns accrung or arvising fits and gans accrurng or arising

- <

NOTES
- Eaplanation 3, newly imseried by wus, has the effect of making hable to supar fax
.dinidends paid outside British India m so far as they are paid out of profitssubjected
to income-tax i British India It nalso makes 1t clear that refunds of mcome tax can be
tlaimed on such dimdends To the extént to which this Explanation enlarges the taxation
imposed under the Bill we recogmze that 1t 18 not covered by the sanction accorded to the
Bl before wmtroduction, and so reqwres sanction before it can 1e¢ moved in the House
We have received an assurance that admimstrative arrangements can and will he
made to obwiate any hardship that might be i1mposed, in consequence of the change to the
accrual hasie of taxation, on persons prevented by laws in force in the country, where
therr money may be lymg from remmtting money to British India asand when they wish
telect Commitiee Leport
The variation 1 the system of assessment of foreign profits from the 1remittance bass
1mto the acerual hasis mm the case of residents, makes the numerous Jdewsions relating to
the receipt of foreign profits hereafter mappheable except i regard to piofits wreh
«aecerned outside British India from. 1st Aprl, 1933, are received 1m British India and have
not been taxed on the accrual bass
The deletion of clause (v) of sub-section (3) does not mean tnal the amounts
mentioned theremm wme hable to tax The observations of thewr Lordships of the Privy
Council that such sums cannot be regarded as mcome, (59 T A 206=59 Cal 1843—63 M
LT 124=1932 P C 188=6 I T G 178) hold good to the extent to which they are not
othiermise made tanable by specific provisions.



S 43

Oup

without British India shall not he
deemed Lo he yecoived oy hroughi
into Britwh Tndin withm  the
meanmmg  of s suboeelion n
1encon only of the faet that thev
are faken mto acconnt in the
halance-sheet prepared m Bnheh
India. '

(3) This Aet shall not apply
to the following classes of m-
come —

T Ixmax Iscoanaan Acer, 1022 11

Nuw
wdhont Botash India <hall not be
deewmed (o Dhe aecetied o
hiought nto Brtish Indw b
the meoning  of this <ub-sechon
huy eason  onlu of the fuct {hat
they me talen inlo aceount i a
bedaneo-shicet prepayed in Bridesd
Tudia
Lplanation 2 — Ineome wlach

would be  charygeable  under the
head  Salaries’ df  payable
Bl India and nol bemag pen-
wton pogable withonl Tndia <hall
he deemed o aecine oy arise m
Dbk India wherever  pavd af of
s cagned i Brdish India

o planation 3 —A  digidend
pard without sk India <hall
he deemed o he come arce)nintg
tnd avisang i Bodich India (o the
evlent 1o wheh o has been pard
oul of profits subyecied to eome-
lav e Bahish Indwa

(2) For the purposes of sub-
sechion (1), wherc « husbard 15
not ,esident mm Dritish India, 1ce-
miltances aecenved by s wife
resudent i Dnlish Tndia oul of
aty parl of Ins wcome  whach 18
wol meluded 1 e tolal mcome
fhall be deemed to be wmecome ac-
crwng e Bihish India to  the
wife

(3) Any wmeome, mofits o
gaws fallmg witha the following
classes shall not he wneluded in 1he
lotal mcome of The peison 1ecew-
wg them —

NOTES
Ezplanatwn 2 —Judicial decisions on the question of the hability {o tax of meome
frem ‘‘salaries”” make 1t necessary to make the earmmng of the salary m British Indin

the hasis of the hahllity

Only pensions pajable without Indin are exeluded

Sub sectron (2) makes taxable the remittances made Ly a monaomdent husband to

2 resident wife
Sud seotion (3)—ILzemptions—

Clause (ra) —The exemptions m the Act at present do

not 1 terms apply to

meame from business carried on by religious or charitable mstitutions though 1 practice

such exemption 18 given. Tlus

amendnient  gives legal authority for the practice but
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(v) Any mecome derived {1on1 property lield under {1ust o1 other
legal obhigation wholly for religious o1 chaitable puiposes, and m
the case of pioperty so held in part only {101 such purposes, the
inconme applied, o1 finally set apait {o1 application, theiefo
OLp New

(t~a) dny wmcome derwed
from business carried on on be-
half of a religious o1 charitable
mstitution when the tmcome 18 ap-
plied solely to the purposes of the
mstitution and—

(a) the buswess s carried on
wm the cowrse of the carrying ouf
of a prumary pur pose of the msti-
tution, o1

(0) the work m connection
wtth the business 1s mamly carri-
ed on by beneficiaries of the msti-
tution

(1) Any meome of a religious o1 chaiitahle institution derived
from voluntaiy contributions and applicable solels to 1eligious o1
charitable purposes
(122) The income
authorities

of local (121) The meome of Joeal
authorities eacept wcome from @
trade or business cmiried on by
the authormty so far as that wn-
come 18 not wmcome ansig from
the supply of @ commodily or ser-
vice within 1ts own neasdictronal
area

(w) Interest on securifres (1v) Interest on securties

which are held by, or are the pro-
perty of, any Provident Fund to
which the Piovident Funds Act,
1897, apphes

(v) Any capital sum. received

which are held by, or are the pro-
peity of, any Provident Fund to
which the Piovident Funds Act,
1925, applies

(v) Omitted

in commutation of the whole or a

NOTES

confines the exemption to cases where the business activities are¢ in themselves a primary
purpose of the imstitution or the work m connection with the buminess 13 mamly carried
on by the beneficaares

Clause (#11) —At present all mcome of local authorities 15 exempted If a local
authority makes profits from supplymg a commodity or service outmde fts jurisdiction b
is consmdered that esemption should not be given to those profits and this amendment ghves
effect to that view

Sub sectron (v) --The Frivy Conpeil i Shaw Wallace case—6 I T C  178) has ruled
that capital sums recerved in commutation of pension or as consolidaffed compensation flar
death or injuries or 1n payment of an insurance policy or as the accnmulated balance
from 8 Government Provident Fund could not in any scheme of taxation be regarded as
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pmtion ol u ypension, or m {he
nature of consolidited comgensa-
{1on for death o1 mmries, o3 n
payment of amy maranee pohey,
or as the accumulated halance af
1he eredit of a subserther to any
auch Provident TPund

(¢1) Ay speeal allowanee, henefit or perquisite speeifieally
wranted {o meet expenses whollv and necessanly memred in the per-
formance of the dufies of an office or emplovinent of pofit

(r12) Anv aeceipts not hemg receipls msmg from husmess o1
the eacreise of a profession, vocation o1 oceupation, which are of a
casual and nonarecurring nature, or nie not M wav of addition to
the remuneration of an employee

(e 111) Agrenltural meome

(1) Anv meome received by tinsteoes on hehali of a r1ecogmeed
movident Fund a< defined m elause (a) of <ection 58-\

In this sub-seetion ‘‘chari- In this sub-section ““‘chaiitable
table purpose’” includes 1ehef of  purpose’™ ineludes  jelief of the
the poo1, education, medieal relief,  poor, education, medical relief, and
and the advancement of anv other  the advancement of any  other
ohject of general publie ublity object of general publie utihty, but

nothmg contained w clause (0,
clause (-a) o1 clause (1) shall
operate  lo caempl fiom the
provisions  of (lkis Act that
part of the wmecome o a pnivate
1ehgious  frust wlireh  does not
einre for the benefit of the public

Reawdencee sn 4.A Foi the put -
Brteh  Indn peees of this Act—

NOTES
meome  Specific exemption therefore 18 superfluous and thoe prowvision 13 deleted

The amendment added at the end of subscction (3) 13 designed to provent the
nbuse of the exemphion given to the wncome of roligious trusts It preserabes that the
exemption shall not be given to meome of a private rehigious trust wlneh does not enure
to the benefit of the publie

N#W SECTION 4 4 —¢¢Owmg to the enlargement of tho scope of section 4 of the Act
by Olause 4 of the Bill, residence and domicile have to be defined for certamn cases and
they are defined liere  QDljcots and Reasons

Section 4 4 —The change made 1 the draftaing of clause (a) of proposed section 4 4
of the Act adopts the wording suggested n ihe Income tex Enquiry Report 1936,
which 13 hased on draft elause G of the draft Income tax Biall appended to the roport of
the Umted Kingdomn Income tax Codification Commuttee presented to Pmliament m Aprid

1036  The change i clnuse (b) of the section merely omuts the woid *‘central ”  Select
Committee Report



14 Tar Inpian INcome-TAx Act, 1922 [S. 4-A
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(a) any wmdrndual 1s resident mn
Briash Indwa m any year if he—

(2) ws in British India in that
year for a pertod amounting in all
to one Tundred and eighty-two
days or more; 01

NOTES

The distimetion befpveen ‘“domiede’’ and !‘non-domecile’’ 18 removed and replaced
by distinction between ‘‘Resident’’ and ‘‘not ordmnamly resident '’

Sections 4 (1), 4-A and 4 B proved the most important and cormfontious prowisions in
the Amending Bill and at one time the entire fate of the Bill depended on these provisions.
The sections as finally passed are the result of compromuse

The Changes ym the Assembly are as regmds three important matters—

(¢) Omuttang the distinchion hetween domueile and agon domicile and 1ntroducing,
mstead the dastinction between resident and not ordinarly resident,

(b) Change 1n the defimtion of residence regarding companies,

(¢) Exemption of Rs 4,500 from tax m regard to forcign income not remitted to
British India

The object and scopc of the ~hange will appear from the following cxtracts from the

ASSEMBLY DEBATES

M1 Bhulabhar & Desar —‘* * * All T say 1s tlus that what we wanted was that
those who reside here, wathout techmeally changmg {heir domieile long enough amd with suffi-
cient contimmity, ought not to get away with a plea that none theless thein domicale1s some
part of England That 1s the real pomnt at 1ssue® * * All T want to convey 18 that these two
words ‘‘resident’’ and ‘‘ordinarly resident’’ ame merely techmical expressions by means of
which you intend to represent all the qualifications of one as distinguished from the other
That 1s the omly purpose of 1t DBut 1t serves one important purpose from the pomt of
vigw of the objective which L had, namely, 1t gets md of the issuc of domieile of origm, as
the constitutional law would have 1t The domicile of origin 18 England at lns birth
altﬁough Ite may remam here for fifty years He 1s still able to say, during the mterval
and even after lus death, that his domcile still remans in England  That was the main

puwrpose that I had in view

Ultimately we began to realise that some method must he found in order to be able
to attract for the purpose of tanation within the scope of the Act, such companies which
iechmeally, that 18 mm a legal sense, might be resident, that ns mght be registered, but whose
central control 18 in the Umited Kaingdom, but the bulk of whose business—and in this case
51 per cent of their profits of the year—-1s here  After all, you ran only draw a hne some-
where and we had to draw a line, and the hine that we have drown 18 thatany company,
whatever its place of registration, whatever 1ts place of central control, whose world profits
i the proportion of 51 per cent 10 any year ave made i this country, will come withm
the scope of the Act and will have to pay the tax accordingly  Therefore shortly stated,
what we attempted to do was this, without attempting to be techmeal TFirstly, ‘that we
ghould abolish all distimefion hetween domucile and non-domueile and thereby everybody,
who made Ins fortune here mn a substantial sense and remaned here ond continued to be
so should be piotected That applies to mmdimiduals As regards the companpes, as I
have already stated, we judged that mot so much by central control or even by ats place
of registration, as by the fact that the bulk of 1ts fortune was being made from vear to-

yeur here
s * * *

When vou come to the small trader, as I eall h.un’ the amendmenis will clearly
show that any trader who 13 mot ordinarily resident at all, does not come within the scope
of the Act at 2 That 15 the man who has left India and who 18 awey i, say, Africa
all the ttme and wvho hns been many years away, who has not even parhaps o dwelhing
Liouse or even a thafched roof in a willage For such a man the Act does not provide * * *
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Oro Niw
(1) mmntains o1 has mamntain-
ed oy him a dwellmg  placer

bt e

NOTLR

Then na yeunrds readent Irdimg we hnve (o) en 2 further stop and my honourable
fhend Mr. Jimnnh sicted gpos 4hat pmnt more than onee that our <ocinl balots aud onr
wnve are difirent NWdadwitlefaudmp the facd that we may booan forogn eountries, we
come back hern for obenvanes of wremomrs weluding death, marnnge, ate , and therefors
ne hmve provalwl that o man wonld not decomes ordininly tdident cvon though roughly, T
m kg of e auvorage ense gt e 29 months in o sweven yaurs and that = a hittle more
thun  three months cvery 3oy the man comas to Indin nnd resddea The man e nonon
1resdent and does not comt within the provaons of thay At Thouph v reqides vyemy
veur Tor three moent' e Iudein, ne 1w not watlhun the Aet

» - L] -

Then eomrr the nan who operates from Indin with buminesy here and elsewhere T
1w that minn who has bern kg louwdiv 14 3« that oo undonabiedly vhom we want to
eafch

- - » ”» -

On the top of thy we huve farther, at all eaents) w3 part of the ugreement provid
ed thal 4 sum of Re 4500 wm adhition to the exlubited nrame in Indim <hould v mnde
tax free  Supposing oo hss anecome both an Judin and forogn countries, then out of
lua elaly of forewn mrome for  the purpow of reulenlnting the tay, @ ram of Ra 500
wonld e deduetad In othor words o man up to the time e mabe an fdditio il meome
of Rs {00 n mouth v forewrn aneome, 12 naot fnaed

Mr A i an —The snmendment befory the Houre ¢l the gecond proviso to
clanae 4 I removes the old distinelwon betwern donuaile sand non domartlo and nepl wees 3t
with the distincon Hetween 1srdente on the one Innd and thaese who are not ordmanls
readent on the other himd  that s o ray, all pusons who normally rewde and work an
this couniry wi'l, an the wntter of tusntion, he fredded on the wume fontmg

The Honourable Sty Jamers  Grigg —Sir 1T will do iy best Lo <olve conundrums

In the first plice, we wore trymng to cover rather compendiously two enturely ifferent
clisses of cazes, firstlv the Yuropem offiunl or the truder for thul mniier m the carly
veiwre of e stvv m India before it has become estabbshed that has coreer 15 1 India

The other 15 the ense of {he Indun trader abrowd who hias an anecstral home 1in India to
visit arregularly but posstbly enough fo  become technically  rewidont o evory vear  The
conditions to be sitished me cumubitnne, that 18 o man has {o be resadent an mne out of
ten yews precudig the vear of 1sressment  Now fhat means thit thee are thiee wvs 1o
whieh a4 man (an brecome reasdent ITc ean become resadent by being m the country for
s nonihs, ne e become resdent 1f he hing gob o house 1 the vountry nnd comes here
for one day, he uin beecome tesideni, m a year 3 he 43 here for n day, if he has been
liere hefore thit year for one year out of four t », a regular visit of about three moniths
4 year Any one of those defimtions of ‘‘resident’’ or one or other of these defimtions
of “‘resident’’ hLus got to ho santisfied m mme out of ton years  Then you comp to the
gecond. wmng, to the ¢ase where o mwm beecomes a resident techmically o every one of the
ien years lthough s visls arc very short and he beecomes resident an the mam m faet
entarcly, heeanse he keeps an ancestral house in Brilish Indwe, and therefore umfiess he s
m Indin for a substantial period over seven jears ho 18 to be regarde/l as mob ordmnarily
resident  That was the objeetive which the Leader of the Mushim League party had, that
18, to cut out the Indian trader whose connection with Indin had become yather athonuated
and only easted at a1l beenusy he had an ancestral house wnd cnme back to it at odd
mntervals for short periods  So that o man 18 not ordinardy 1esident unless he satisfies both of
those conditions and hoth of those conditions amount to saying {hat hie must have been
restdent 1 mine out of ften years und he must have been here for substantaal periods in the
preceding seven yewrs  And those are the eriterin we have mvenigl to eover two different
types of cases There are two cases m which a mon may beeome resident by bemng! m
Indin for o single day for a tax year  The first 18 that he has got & furmished house and

hie occupies 1t and the second 18, 1f he has been a regular visitor for substantial psriods
fo1 four years peceding that year, aud the eritermon for that is that he has been here for
one year m the precedmg fo' And in both enses a man can techmeally heeome resident
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Oup Nuw
Ihatish  India for a pertod o
periods amounting m all to one

NOTES
by bemg i the countiy for one smgle day And you cannot oxdlude the rather absmd
extreme case where o man has been here for (say) ane day in me vears out of the
precedng ten and hecomes ordina 1y resudent by that eriterin alone  And that was the
objective which not only Mx  Jinnah, but the Leader of the Congress Party had in mind,
to cut out the person whose connection with Indin had become so attenuated as to be
non-cxastent

Mr 8 Satyamurtt —Ase these nccnmulative o alternatne conditions?

The Ionourable Swr James Grigg —They are accumulatne * *  *  The reason
why 1t was put in the form of an accumulation of mnegatines 13 that 1t was discussed ht
great length and I tlhunk the genecrsl consensus of opmion was fhat i order to geh an
accumulation of conditions only usmg positives 1t will be neeessary to complicate the
provisions and tihat this was 4 more compendious way of domg it * * ¥

COUNCIL OF STATE—DEBATES

The Hon My S P Chambers —Under the Bill as 1t now comes to tlhs Council,
tax payers are divided into three classes  Thrst, there are the non-residents They pay
tax only on the mcome which amses in British Tndia  Then there are the persons who
are 1esident but not ordinaidy iesident They pay tax on the amounts wluch anse m
India plus the amount of thew foreign mecome wluch they bring into British India  And
then, finally, there are those who are hoth residemti and ordmarily resident I will come
to the way m which these classes are defined i & moment But tlus last elass pay tax
on the mcome wlich arises m India, on the amounts they bring {o Tndw and also on the
amounts whiech arisc abroad and wlich have not been brought into Indin, with a deduction
fiom this last class of mecome of Rs 4,500 So much for the meidence of taxation
between these three classes I think the chaef trouble has arisen not so much m ‘wnder-
standimg that but in vnderstanding the differences made between the classes, the manne:
m which the difterent classes have been defined This matter 18 dealt wath * * * m
sections 4A and 4B Now urder the mnew gection 4 A a person 18 resident 1n
British JIndia i The satisfies one of 1he three conditions Filst of all he has to be
remident 1 British Indin (or ratha actually in British India) for at least half the yem
That 1s one condition  Secondlv, 1f he has a house i Britash Indin maintamed for at
least half a year and visits the country for any tune during the year, however small the
period may be he may be here only two or three days, he would then be 1egarded as a
vesmident  And thirdly, if m the preceding four years he has heen m British India for
at least 365 days, he will be 1egarded as resudent Now that difterentiates residents from
non-residents  We will have to keep those three conditions entirery separate fiom ‘the con
ditzons which are dealt with m the second sectnon, section 4B, winch defines persons jwho
are ordmarily 1esident Now under 4B a person in order to be ordmanly 1esident must
Tiave been o remadent «s defined m 4 A fov at least mine out of the ten prieceding vears and
must also have been m British India for at least 730 days (that is to say two vears), mn
the previous seven yeais Both these conditions have to be satisfied 1If I give one or two
lustrations, perhaps 1t might make the thmg clearer  Fuirst of all, let us ‘nke the case of
4 Simdln merchani, I mention the Smdln merchant because that 1s 2 class affected, who
mantams o house m Brilish India, trades abroad and comes buck reguluily cvery year
He will clearly be a resident of British India, but unless he has also been fon 730 days
out of the past seven years m Buitish India he will not be also ordmar'y remdentt He
would qjust he treated as a person resident but mnot ordinmiily iemident, and will pay tan
on the mcome 1n British India plus the mcome amsing abroad which has been remmtted to
British India  Then, f vou take the ecase of a European memher of the Indian Ciwil
Service who has heen here for eight years, he will be regarded as not ordimaily 1esdent
hecause gmite elearly e has not heen resident m Bufish India fo1 mne out of thepievious
ten years  But lus colleague, also & Buropean member who has heen here 12 yems, and has
only had short periods of leave, eight or mme months at a4 time will bhe regarded both ay
semdent and ordinarily resident  In order to escape a person who has heen rdsident here
for more than ten jews will have to be out of the country for the whole of two complete

income-tax yenrs, otherwise the condition of ordmmary residence wiil apply to him
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Oun NLw
Tundred and cighty-two  days o1
moare w that year , andiis we Bridish
Iidwa for any tome e that year, or

(1) having willan the fow
years precedury that year been
Dritish T for a0 period of m
for peitods  amounting m all to
thyee Tnodsed and suly-fire days
or moye, & Budish Indua for
any fime wm that year otherwise
than on an wccasional o1 casual
risi,

(0) a Huwle unduded  famly
fom or olher assocwadion  of
persons e acsident o Bnfish
India  unleces {he  confr0l  and
management of itz affairs 1¢ stfu-
ated wholly withou! Bk India,
and

(¢) a company 1« resadent
Ivlish ITndi i anyg year (a) of
the eonirol and managemen! of s
affaris s «tuated wholly v Bl
India e that  year, oy (D) 1f s
mcome ansmg an Bioish India i
thuat year ereeeds 1ls mcome aris-
vrg wdliond Braish  Imdia o that

yeai
4B Jor the
Ordmary re
gdence pirposes  of  ths
Aet—
T NOTES

So far T have been dealing with {he question of residence mm 1t relntin to andmaduals,
but an mnportant change has been made m definmg what we mean by 1 company resident
in British India  In the past o company was regnrded as residen{ m British Tndin unless
itg control and management wns situnied wholly outside the oountry  Tho Bill adds
another condition and sqys that a company shall bo regarded as resident 1f 1ts contiol ansd
management 18 here or 1f morc than half 1ts incomo arises here  That 18 b change which
has Been made m the Assembly and the effect of that 18 to bung wathin the scope of
the Act thoge compamies which have most of their trading netivities m Imdin but wlich
have thewr techmeal eontrol i the Timted Kingdom By techmieal control T mean eontrol
28 1t has heen anterpreted in the Courts, the control of the Board of Directors if the
power of control 19 vesled 1in thut Bonrd  If those mectmngs are 21l held m London, then,
notwithstandimg the exslonee m Indin of large bwldings and most of thesr busmess heve,
then techimeally that company will he regarded as resident in the Umited Kmgdom and not
Tesdent . Indivs These compames pmd in the past 'on the mecome arismg hare, but thev
@1d not pay on the income amsing abroad, the Umted Kingdom o1 elsewhere That is
rather an important change Tortunately for a company ‘‘ordmary residence?” 13 the same
as ‘‘remidence’” 8o theie 18 no further complication here'’

Sectron 4 B —Sce notes under section 4-A

3
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(a) an wmdwrdual s ‘not o1~
dwnarily 1 esrdent’ wm Britash India
wm any year if he hos not been resi-
dent w Brifish India wm mne out
of the ten years preceding that
year o1 1f he has mot dwring the
seven years preceding that year
been w Bitsh Indwa for a period
of, or for perieds amounting wn all
to, more than two years,

(b) a Hwndu undunded fanuly
18 deemed to be o1 dinarily resident
m Britwsh Indwa of 1t manager 18
ordmanily iesadent 1  Brifish
Inda,

(¢) a company, fitm o1 other
association of persons s ordun-
ardy 1esident in Britwish India of
it 18 resident m Drifish Indwa

CHAPTER 1I
INCOME-1AX AUTHORITIES

5 (1) There shall be the 5 (1) Theie shall be the fol-
o following classes of Inoome fa lowing classes of In-
mtﬁgﬂf;::x Income-tax authorities uimonties come-tax auwthorities
fo1 the purposes of this for the purposes of

Act, namely — this <lct, namely —

NOTES

¢¢SECTION 5 deals with Income tax authorities It has been decided to divide
Assistant Comumssioners of Income tax 1mto Appellate Assistant Comnussioners and
Inspecting Assistant Commussioners and to place the former under the control of the
Central Board of Revenue Objects and Reasons ’’

Section 5 —The addition made to sub-section (2) of section 5 of the Act is imtended
to make possible the estoblishment at a central or headquarters swation under the Central
Board of Revenue of special branches for work of special dafficulty or importance The
change made m sub section (7) 19 consequential on the provimon made m sub section (2)
for the existence of Commmssioners of Income tax whose jurisdiction 18 not defined by
areas The mnew subgection (8) mserts a provision contained m the Fnghsh law cxph-
citly asserting the controlling power of the superior Revenuc Authonty over fits officers

Prowsion origimally made mn the Bill for appomtment of Jncome thx Iuspectors who
are to have powers 1o enter premiges of assessees to make enqu ries, examune books, ete
has been omitted by the Assembly as a result of strong opposition

COUNCIL OF STATT-DEBATES

The Hon 2Mr S I Chaentbers —‘‘Then clause § also provides for the setting up of
a headquarters staff Tn regard to this I mght say that there 1s in Tndia at presentno
staff at headquarters comparable to the fechmieal staff at Somerset Honse wlich controls
and advises the whole of the income-tax staff throughout the United. Kingdom  The object
m having such a staff, first of all, 1s to 1mpose a more thorough check wupon the imposi-
tion of penalties The Bill provides, as T have already mentioned, for much larger penal
ties and penalties wluch may estend back to eight years Well, 1t 15 felt that responsr
bihty for imposing such penalties, which ean of course be very lnrge i some cases, should

i4
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(a) the Central Bomd of (a) the Central Board of
Revenue, Revenue,
(0) Commssioners of  Tncome- (h) Commsstoners of Lncome-
tax, luv,
(¢) Assistani Commissioners of (¢) dsstsdant Commssioner s

of Tncome-tar who may be ether
Appellaie  Assistani Commas-
stoners of Income-tar, o1 Inspect-
g Assistant Commisstoners of
Income-taz,

Income-lay, and

(d) Tneome-iax Officers (d) Income-tar Officers
(0)4 I £ r [
(3) The Cential Government (2y The Centyal Government

may appomt a Commssioner of  may appomnt a Commissioner of

Tneome-1ax for any mea speefied  Jncome-tar for any area specified

m the oi1der of appomiment i he order of apponiment, and
may appowmi Comnussioners of
Tncome-tar, not more than three
i all, each {o discharge, without
reference to area, and to the ex-
clusion of any Cowmissioner ap-
powded for any area, the functions
of a Commsstoner m 1espect of
any cases o1 classes of cases
assigued to Inm by the Central
Board of Reivenue

(4) The Cential Goyvernment (3) The Centiol Government
mayv appoint for any arca as many wmay appomnt for any area as many
Assistant Commuassioners  of In- Appellaie or Inspecting Assistant
come-tax and Tncome-tax Officcrs  Commssioner s of Income-tax and
as il thinks fit  Thev chall per- TImecome-tax Officers as 1t thinks

form their funechons m 1espeet  fif
of such persons or classes of per- (4) Appellate Assistant Com-

NOTES

not rast entirely on the loeal offiecr, but there should e some svsiem of centrally countrol-
Iing penalties  So some officors are required to ‘‘veb’’ penalhes throughout the counitry
Then there are rome asscssmenls which ne have found have been rather badly handled, not
heeause the officer 18 neeessarily umntelbgent or lazy but Deeause he lncks Hhe neeessary
techmeal equpment  In the Umted Kingdom such matters as the assessinent of nsurance
companies, hanks and largoe finanerd houses arc dealt with, mamly dealt with in one place
only—London But there 18 at hand some one or two persons at Somerset House who are
really experts i these dhfficult mattors, and mm that way tho ngsessmenis on those large
cases have been denlt with more effectively and more efficiently 1 the Umited Kmgdom
than they have been here  But the fault does not he so much with the Officers as with
the 5ystem 1 India which does not prowide for specaalisls, and 1t 18 hoped that by having
one or two persons here for +flus purpose the Government wall not lose large sums of
money through ignorance or nefficiency 7’

$
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sons and of such mcomes or classes
of mcome and 1 respect of such
areas as the Commssioner of In-
come-tax may durect and, wheie
two or moie Assistant Commis-
sioneis of Income-tax or Income-
tax Officers have been appoimted
for the same area, i accordance
with any orders which the Com-
missioner of Income-tax may make
for the distribution and allocation
of the work to be performed

The Commissioner may, by
general o1 special order 1
writing, direct that the poweis
conferied on the Income-tax
Officer and the Assistant Com-
missioner by o1 under this Act
shall, m respect of any specified
case o1 class of cases, he exercised
by the Assistant Comnussioner
and the Commissioner, respective-
ly, and, for the purposes of any
case 1 respect of which such order
apples, references in this Act or
in any rules made hereunder to
the Income-tax Officer and the
Assistant Commssioner shall be
deemed to be references to the
Assistant Commussioner and the
Commssioner, respeetively

[S 5
New,

missioner s of Income-tax shall be
under the dwect control of the
Central Bowrd of Revenue and
shall perform thew functions m
1espect of such persons or classes
of persons and of such incomes or
classes of 1mcome and. in respect of
such areas as the Central Board
of Revenue may direct, and, where
two or more Appellate Assistant
Commissioners have been appoint-
ed for the same arca, m accord-
ance wth any orders which the
Central Board of Revenue may
make for the distributron and
allocation of the voik to be per-
formed

(5) Inspecting Assistant Com-
masseoners of Income-tax and In-
come-tax Officers shall perform
theu fumctions wm 1espect of such
persons 01 classes of persons and
of such wmcomes or classes of -
come and 1n respect of such areas
as the Commussioner of Income-
tar may dvect, and, whete two or
more Inspecting Assistant Com-
mussioners of Income-taa 01 In-
cometax Officers have been ap-
pownted for the same area,
accordance with any orders which
the Commssioner of Income-tav
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(8) The Cential Bomd ol
Revenue may, by nofifiention m
the Official Gazelle, appomti
Commissioners of Income-lax,
Assistant Commissioners of In-
come-tax and Income-tax Officers
to perform sueh functions in res-
pect of such classes of persons or
such classes of income, and for
such area, as may be speafied
the notification, and {hereupon the
funetions so speeified shall cease,
within the specified area, to he
performed, 1 respect of the speei-
fied classes of persons or classes
of income, hy the authorities

appomted under sub-scetions (3)
and (4)

(6) Assistani Commissioners of
Income-tax, and Income-tax
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may mahe for the distiibulion and
allocation of (he worl: to be per-
formed  The Commnssioner may,
with the prevwows appoval of the
Cential Board of Rcuenue, by
general or special order i urifing,
dueel that the power< conferied
on the Income-tay Officer and {he
Appellate Asasiani Commassiones
by or under this Aet <hall, in 1es-
peetl of any specified case o1 class
of ecases, be ciercised by the
In<pecting  Aesistant  Commas-
stoner and [he Commissioner, res-
peetiely, and, for ilie purposes of
any case m 1espect of whieh such
mider applies, 1efrrences n this
det o moany 1ules made heie-
under fo the Imcowe-tar Offiwcer
and the dppellate Assistant Com-
misqioner <hall be deemed to De
1eferences 1o 1he  Inspecting
Acsistant  Commissioner and the
Commncsioner, 1espectively

(G) The Cenhral Bowd of
Revenue may, by notificatron
ihe Offiwcial Gazelle, empower
Commuassioner s of Income-tax, Ap-
pellate 01 Iuspecting  Assistant
Commus<ioners of Income-tar and
Income-lax: Officers to perform
such funclions 1 respect of such
classes of persons o1 such classes
of wmcome and for such area as
may be specified 1 the notaification,
and thereupon the functions so
specrfied shall cease withawn  the
specified area to be performed
1espect of the specified classes of
persons o1 classes of wcome by
the ofher authorities appowmted
under sub-sections (2) and (3)

(7) Assistant Commissioners
of Income-tax and Income-tar
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Officers appomted under sub-
section (4) shall, for the puiposes
of this Act, be subordinate to the
Commissioner of Income-tax ap-
pointed under sub-section (3) for
the area in which they opeiform
their functions

[S. 5-A
New

Offiwcers shall, for the purposes of
this Act, be subordwmate to the
Commassioner of Income-tat for
the area wm which they perform
thew, functions, or where they per-
form functions assigned to them
by a 'Commisswoner of Income-
tar appowted writhout reference
{0 asea, to that Commissioner

(8) All officers and persons
employed in the erecution of this
Act shall observe and follow the
orders, mstructions and directrons
of the Central Board of Revenue

Pirowvided that no such ordesrs,
wstructions o1 darections shall be
qgwen so as to wmterfere wnth the
discretion of the Appellate Assist-
ant Commrssioner 1 the ervercise
of hws appellate functions

*5-A (1) The Central Go-
ernment shall ap-
The  Appel- powng an Appellate

late i
ate Tmbunal o bunal  consisting

of not more than ten persons to
exercise the functions conferred
on the Appellate Tribunal by ths
Act

(2) The Appellate Tiibunal
shall consist of an equal number of
qudicial members and accountant
members as herewnafter defined

NOTES

*See notes under secfion 1 —Section 5 A will come into operation on a date to be
notified later but within two years from 1st April 1939

COUNCIL, OF STATE-DEBATES

The Hon Ar S P Chambers —Then, in the machinery side, we have of course a
very importanl change, an Appellate Tribunal 18 proposed, and that is dealt with in Part
I1 of the Bill The reason for putting this m a separate Part of the Bill, even though
the amendments are spread throughout the Act, 18 that it would mpose too heavy &
burden upon the Department to have such a radieal chango made at a tame when so many
other changes were bemng made both in the orgamsaffion of the Departmenti and the me
dence of the tax  For that reason the provisions are put inte Part IT of the Bill and
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(3) A judicial member  shall
be a person wha has eaereesed 1he
powers af a istnet Judge o)
who passesses such gualifications
as are normally requued for ap-
pontment to the post of Distiet
Judge, and an accountant member
shall he a person who Thas, for a
period of not lcss {han s yeai s,
mactised  mofessionally  as a
Requstered  Aecountant  eniolled

—nn

XOTLR

the mtention 18 hat they rhall eome ntn forea tun svetrs afier the Wl steell comes nfo
Torce  Now the wn hines of the proposal were seftled  m Seleet Conmmttee and thes
aoere thess  Faret of nll, + Tribonnl was to he 2ot up eonsicting f not more than ten
persons half of whom would be judicial members, that s= to pay, persons of approvimateh
the stitar of n Dirinet Judge-ne loss alafus than thaf—~and half of them wers la be
what has been decershed as scemumtancy memberg, that a8 to any, pereons with expemence 1n
recountines matiers  and bousiness matters generally  The  mt-ntion g 1o have ppeals
heard dv Benches of two memdiys dravn from  the Tribunal alel would be 2 kind of
panel and one pdial anember wonld st with ene wecount iner puomher, <o thet when a
case eame up whieh dealt with daffientt ponts of necountaney or of bosmess generally the
experienee and knowlodge of the qarcouninney member would be uvulable, winle of «ourge
on pomts of law  there would be  the expomence and learmng of fhe dieral membor

Provimon 18 made for 1eferrmg to the Premident of th» Trihenal of ooy ea<e an whieh
there 15 o differencs between iwae members hearimg an apped mad the President ean then
refer the matier tn other membors and toke a majorty decimon  The precice rules for
deternuming the manna in whiel that <should be done haie not been lid down  thesy huve
heen loft for the Preaident to make lnmself  Non  one g difficulty whieh was
Tearcd when these proposals wero first mooted was that there will he hundi»ds and thousands
of appeals, some of them very smill, whieh wonld ga from the Assistant Connmssioner 1o
the Appellite Tribuniadl I may sny at this  sfate that the various Bencehes ghould sit at
‘he same {mme 1 Gifferent parts of India, so that one will be mitting' mm Bombay, one in
Culenttn and perhaps another m Madias  Thus, in various mnarts of the counirv these
groups of two would he hewrmg ipponls 2l the same time Tt was felt that the Trbunal
would be flooded out v these appeals and that somotlung must be dono to prevent thad,
atherwise the mereaze an the munber of members necessary to hear the appeals wounld be so
great as 1o make the scheme allogether too costly To got ove that, the proposal 18 to
provule for o faec of Rs 100 for cvery appeal iaken to the Tribunal  The assessee conta-
nues, of course, to have the night without any cost of gomng to the Assistant Commus-
sioner, who in foture wil do notlung but hear the appeals and 1t 1s expected that he will
be able to do substantinl justice i ull ordinary smmple cases  That will mean that only
those cases 1 which a vay Inrge pommt of substance or a verv difficult pomt' of Jaw arises
will, 1 faet, go o the Appellate Tribunal  That corresponds very largely, almost ennetly,
1o the system of the Speemn] Commissioners i the Umted Kingdom  There, the Specinl
Commussioners are n full tune body as here and they go on ious i twos nll over the
country and 1t 18 o practice for only farly large nnd mmportant eases to rench that stage

I thimk I have explamed overytlnng that need be explamed on that Tribunal except porsi-
bly tlus that the Tribunal will not 1 any senso be under jthe contiol of the Commassioner
28 it 18 gomg to ne an entirely separate judicinl body and for that reason the might 1s
given to the Income tax Officer lumsclf to lodge on appeal ngnimnst the decision of erther
L,he Present Assistant Commussioner or the Appellate Trabunal His appeal agamst the
Appellate Assistant Commussionor’s decision would, of course, be on the mstructaions of s
Commssioner on Income 1ax anfd would follow the same course as that of nn appeal by hn
88c8se6  The fuither slages will. of course, be nothimng more than the reference to the
b gal Court on a pomt of law m the same way as o pomt of law ean now be referred

Y the Commissioner to the High Court

-
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on the Regisier of Accountants
mawitamed by the Central Goven-
ment under the Auditors Certafi-
cate Rules, 1932:

Provided that the Cential
Government may appomnt as an
accountani member of the Tribu-
nal any person not possessing the
qualificatrions 1equued by ths
sub-section, of 1f 1s catisfied that
e has quabfications and has had
adequate erperiemce of a chaiac-
ter which 1ender Tum switable for
appomtment to the Tribunal

(4) The Central Government
shall appownt a judicial member
of the Thribunal to be presidemt
thereof

(3) The powers and functions
of the Appellote Tribunal may be
evercised and  discharged by
Benches constituted from mem-
bers of the Trbunal by the presi-
dent of the Tribunal

(6) A Bewnch shall consist of
not less than two members of the
Tribunal, and shall be constrtuted
so as to contawm an equal number
of jqudscral members and accoun-
tant members, or so that the num-
ber of members of one class does
not exceed the number of members
of the other class by moret than
one

(7) If the members of a
Bench dvffen . opmion on any
powt the powmt shall be decided
according to the ommwon of the
maqorsty, of there 1s a majority,
but of the members are equally
dwnded, they shall state the powmt
or pomts on whach they duffer, and
the case shall be referred by fhe
president of the Tribunal for
hearmg on such powt or pomls
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by oiweyor more of the olher mem-
bere of the Tnbunal, and such
porn! o1 pourds <hall be decided
accordung o e opimon of the
majoridy of the members of the
Tribunal who have heard the case,
wmeludurg thuse who first heard o

(8) Subiect to 1he proiisions
of tlus AAet, {he Appellate Tribu-
nal shall hare power lo requlaie
s own proceduie, and the proce-
dwre of Benches of the Tribunal
ar all matters aresmg od of the
discharge of s funclions, includ-
wa the place af which the Denches
shall Told then sittings

CHAPTIEER 111
TaxinLn Ixconr

6 Save as otheiwice pro-
Heads of 3 M1ded by this Aet,

come  charge. the followine heads
g:)_lc tomeome  of  mcome, profits
f and gams, <hall he
chaigeable o meome-fax m {he
manner  heremafier  appearing,
namely —

(2) Salares

(11) Tnterest on seenriies

(u2) Propmiv

(1) Business

(v) Professional carmmngs

(11) Other sowces

6 Save as otherwise pro-
Teads of 1 \'Jded‘ hy .ﬂus Ad,
charge. Lhe following heads

come
able to meomc  of meome, p1ofits
tex. and gans, shall be

chaigeable to mmcome tax in the
mamner heremafier appearing,
namely .—
(1) Salaiies
() Interest on secuirties
(12) Income from property
(w) Profits and gans of
business, profession o1 vocation
(v) Income from other sour-

ces
7 (1) The {ax shall he pav- 7 (1) The tax shall be pay-
Salaiics able bv an assessee able by an assessee
Salaries
. under  the head under  the  head
, .
Salaes” in respect of any ‘‘Salaries’” m respect of any
NOTES

Section 6 speeifies s heads of chargeable income
10 (busmness) and 11 (profession or vocation)
atterations have heen made m the classification
dedds with income under the head ‘‘Salaries’’ 18 here amended so
Aa under that head hable on the date when they me due whether paad
vAnces and loans of such mcome are deemed to he salary due on the datewhen

of sectlions
or the sake of consisiency some verbat

Section 7 wiieh
a8 %0 make sums due
or not

%ng to the analgamation

4

They are now reduced to five
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salary or wages, any annuty,
pension or gratwty, and any fces,
commissions, perquigites or pio-
fits 1ecerved by im m heu of, or
m addition to, anv salary o1
wages, which are paid hy or on
behalf of the Ciown, a local autho-
11ty, a company, or any other
public body or association, or hy
or on behalf of any private em-

ployex

Prowvided that the tax shall
not be payable mn respeect of any
sum deducted from the salaiw
payable by or on behalf of the
Crown to anvy imdividual, being a
sum deducted 1n accordance with
the conditions of his service, for
the purpose of securimg to him a
deferied annwty or of making

5 7

Nzw

salary or wages, auy annuty,
pension or gratmty, and any fees,
commissions, pelquisifes o1 pro-
fits * * ® 1 lien of, or m addition
lo, any salary or wages, which are
due to Tum from, whether pard o
not, or are pard by o1 on behalf
of, the C1rown, a local authority, a
company, o1 any other pubhe
hody o1 associalion, o1 any private
employer, and for the purposes
of this sub-section advances by
way of loan 01 otherunse of wn-
come chargeable under thas head
shall be deemed to be salary due
on the date when the advance 18
1ecerved

Provided that the tax shall
not be payable wm 1e0spect of any
swm which the assessee by the con-
ditrons of s employment 1s
1equired to spend out of his re-
muneration wholly, necessarly
and eacluswely wn the perform-
ance of his duties

Piovided further that the tax
shall not be payvable in respect of
any sum deducted from the
salary payable by or on behalf of
the Crown to any imdividual, heing
a sum deducted 1 accordance with
the conditions of his serviece, for
the purpose of securing to him a
deferred annwuity or of making pro-

NOTES

recerved
salary or by taling advances or loans

The objeet of {his amendment 18 to defeat evasion by postponing drawal of

The objeet of the thurd proviso to section 7 (1) 18 that where tax s not deducted
by an employer, unless the assessee receives the salary without deducthon he should not be

called upon personally to pay the fax

Under a mew chapter mntroduced in the Assembly

Chapter IX B super annuation funds which are approved are dealt with mm R way simlar
to Recogmsed Provident Funds in iegard to certain exemptions
Lzplanation 2 read with tho defimition of ‘‘income’” i section 2 (6 ¢) nullifies for the

future m respeet of the payments with which 1t deals the effect of #the Privy Councrl
decasion m the Shaw Wollace case, (6 I T C 178) [Note on page 12—seetion 4 (3) (v)
may be referred to ] To mtgate the hardship that would be caused by assessing accu
mulated payments of 1lus kind at the rate applicable to the total income of the wvear of
receipt an amendment 13 made mn sectaon 60 (2)
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provision for ns wife or childien,
provided thal the sum so deducted
shall not exceed one-sixth of {he
salarv

Eaplanation —The righf of a
person {o oceupy fiee of 1ent as a
place of 1esudence any premises
provided by s emplover 1s a
perquisie for the purpo=es of this
sub-section
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viston for Ins wife o1 childien,
provided that the sum so deducted
shall not exered one-sinth of the
<alary*

rovuled fwnther thal wheire
tar 15 deduchible at the <ouice
under seclion 18, the assessce shall
not be called wpon to pay the {ar
Towmeself unles< he has rccerved the
calary wrthout sueh deduction

Faplanation T —The night of
n peison {o occapy Liee of 1ent as
a place of 1e<idence any premises
provided hy Ins cmployer is a
perquisife  for the purposes of
thic sub-seclion

aplanalion 2 —A payment
due to o1 1ecetved by an assessee
from an  employer o1 former
employer o1 from a provident o1
olher fund al o1 m connectron with
the 1ermnation of s employ-
ment, whether o1 not the employ-
mend 1s then ternnated o1 to be
lernmnaled, 1s 1o the exlent to
which of does not consist of con-
[1ibutions by the asscssee or mier-
csl on such coniribulions a p1ofit
recerved m liew of salary for the
pu poses of this sub-section, un-
less the payment s made solely
as compensation for loss of em-
ployment and not by way of re-
muneralton for past serwvices

Provded that nothmg herem
confawmed shall render liable to
meome-lar any payment from a
provident fund to which the Pro-
mdent Funds  Act, 1923, apples

< NOTES
o o 1ome apprehension wns expressed ihat under section 7 of the Act as now amended,
mployee might find himsel{ ealled on 1o pay meome-tax on salary which was nof and

hever would be pmd to him

We have received an assurance that admmstrative action

c
an ’m]‘; “;111 be taken to obwinte any sueh hardship —Seleot Commttes Rcport

mm‘one;&poan?tlon 2 also nul}:ﬂes the effeet of the Judgment of the Privy Couneil i Com-
428) [ Income taz v Fletcher, (64 T A 323, AT R 1037 P C 262, 1937 I T R
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0) any payment from a 1ecognised
Provident Fund withwn the mean-
myg of Chapter IX-A of such pay-
ment 1s erempted from payment
of wcome-tar wnder the prow-
swons of Chapter IX-A, or any
payment from an approved super-
annuatton fund withwm the mean-
wmyg of Chapter IX-B made on the
death of a beneficcary o1 m leu
of or wm commutatron of an
annuity, or by way of 1efund of
contrbutions on the death of a
beneficitary or on s leaving the
employment m connection with
which the fund is established

(2) Anv mecome which would be chargeable under this head 1f

paid m Biitish India shall e deemed o he so chargeable 1f paid to
a British subject or any servant of His Majesty in any part of India
by 01 on behalf of the Crown or by a local authority cstablished in
the exexrcise of the poweis of the Ciown Representative o1 the Cenlial

(Government in that hehalf

8 The tax shall be payable by an assessee
“‘Interest on securitres’’ 1 respect of the mter-
est 1ecervable by him on any security of the

Interest on securaties

under the head

Cential Government or of a Provincial Govermiment, or on deben-
tures 01 other securities for money 1ssued by o1 on behalf of a local

authority or a company-

Provided that no imcome-tax
shall be payahle under this section
by the assessee 1n respect of any
sum deducted from such interest
by way of commssion by a banker
realizing such interest on behalf
of the assessee

-

Provided that no meome-tax
shall be payable under this section
bv the assessee 1 respect of any
sum deducted from such nterest
by way of commssion by a hanker
realizing such mteiest on behalf of
the assessee o1 wn respect of any
wmterest payable on money borrow-
ed for the puipose of wmwvestment
m the securities by the assessee
evcept wnterest chargeable under
this Act which s payable wrthou!
Brtwsh Indra, not bewng wnterest
on a loan wssued for public sub-
scription before the 1st day of

NOTES
Scction 8 —The amendment merely recogmses an existing practice but restricts the
exemptlion to paywenis of mterest whiech are chargeable to tax 1 British India onlv if

tax has heen deducted hefore payment
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miere<t 1ecervable  on uny
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A 1938, wnless i r1espect of
mierest el 1 so chargeable
tai, has been pwmd or deducled
wwder section 18, o unless fhere
ts @ person m DBotish India who
may he apported an agent under
sechion 43 e aespecd of  such
rtferest .

Movided farther that no meome-tax shall he pavable on the
<ecurity of the Central

Government

1seued o1 declared to he meome-tax f1ee

Provided fuither that the meome-tax payable on the nierest
1eceivable on amv secunity of a Provineral Government 1ssued income-
tax f1ee shall be payable by that Provinaal Goveinment

9 (1) The tax <hall he pav-
able by an assessee
under  the  head
“Property *? m respeet of the bona
fide annual value of property con-
sisling of any hwldings or lands
appurtenani theicfo of wlneh he
is the owner, other than  such
portions of such properly as he
mav occupy for the puiposes ol
his busimess, <ubject to the follow-
ing allowances<, namely :—

Property

9 (1) The tax shall be pavable
hv an assessee unde)
the head “‘Income
from Pioperiy’ m  respeet of
the bona fide annual value of pro-
perty consisting ol any huildimgs
o1 lands appurtenani. thereto of
whieh he 1s the owne, other than
such porfions of such property as
he mav occupv for the puiposes
of any buswness, profession or
vocatton cariied on by hom the pro-
fits of which are assessable to tax,
<ubjeet o the following allowances,
namely —

Property,

(1) where the property 1s m the occupation of the ownei, o1
where 11 15 let to a tenant and the owner has undeitaken to bear the
cost, of 1epans, a sum equal to one-sixth of such value;

(1) wheie the propeity 18 m the occupation of a tenant who
has undeitaken to bear the cost of repans, the difference between such
value and {he rent paid by the {enant up to but not exceeding one-

sizth of sueh wvalue,
(u7) the amount of any

annual premium  paid to msuwie the

Property agamst 118k of damage o1 destruction,

(w) wheie the property 1s
subject to a moitgage, o1 other
capital charge, the amount of anv
Interest on such morigage o1

(w) wheie the property s
subject to a mortgage or other

capital charge, the amount of any
wmierest on

such mortgage or

NOTES ‘

Section 9

Purposes 15 r

fession or voeation

Sub seotron (1) —The exemption given to property occupied for busmess
esiricted to property occupied for the purpose of an assessable busmmess, pro
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chaige, where the propeity 15 charge, where the property 1s
subject to a groundrent, the subject Yo an annual charge not
amount of such groundrent, and bewng a capital charge, the amount
where the property has been of such charge, where the pro-
acquired with boirowed ecapital, perty 15 subject to a groundient,
the amount of any interest pav- ¢he amowunt of such groundrent,
able on such capital and not and where the property has been
specifically charged upon the pro- acquued, constructed, 1epawred,
perty 1tself; renewed or reconstructed with
borrowed captal, the amount of
any wierest payable on such

caprtal
Provided that no allowance
shall De made m 1espect of any
wnterest or annual char ge payable
waithout Bivtwsh Indwa and char ge-
able under this Act, not bemg m-
lerest on a loan 1ssued for public
subscription before the 1st day of
Adpnril, 1938, ercept wmierest or a
char ge on whaich tea has been paid
or from which tax has been de-
ducted under sectron 18 or wn res-
pect of which there 1s an agent
for the payee wm Brifish Indwa
who may be assessed under sec-

tion 43:
(v) any sums paid on account of land 1evenue in respect of the

property.
(v1) 1n respeet of collection chaiges, a sum not exceeding the

preseribed maximum,

NOTES

Sub sectron (1) () —At present interest on any capital charge on the property 1s
allowed even though the capital was borrowed for private purposes and interest on capital
borrowed for the purpose of acquring the property 1s allowed even though there 1s no
charge on the property  The amended clause (1) further allows—what 18 not now allowed
-—an annual charge not hemg o capitel charge to which the property s subjeet

In order to secure that tax shnll be collected on such interest or charges payable
outside Britash India 1t 13 provided that no allowance shall he made m nespect of them
unless tax has been deducted therefrom  There 18 a similar provision i rechion 8, section
10 and section 12 Interest on a public loan 1ssued before 1st April 1938, 18 excepted

The proviso to sub section (1) which restriets the allowances in vespectl of property
to the amount of the annual value 1s deleted As a result n loss on property mill, be
allowed and can he set off agawmst other imcome under section 24

““In clause (1) of subsection (1) of section 9 as re drafted by the Bil], we have
removed the words ‘‘was at the time of its acqusition by the assessec,’” m both places
where they occur, and substatuted the word ¢‘1s 7’7 The effect 13 to secure, as the Act
does at present, that the allowance 1s clsamable no matter when and for whati purpose
the mortgage or charge armses The words inserted m the proviso to that clause are
mtended to make it clear that the payment of tax referred to 13 not confined merely
to cages m wlneh payment has been made by deduction under seefion 18  The altenmation
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(111) m 1espeet of vacancies,  (vi1) w respect of vacancies
such sum as the Tneome-tax Officer  {hat pait of the nel annual value
mav defermine having vemaid o afler  deducling  the  foregowmng
{the cireamstances of the ease allow ances, which is proportional
to the perod duning which the

propeity s wholly wunoccuped or

where 1he property s lel out

parie, that portwn of fhe net

annual value, after deducting the

foreqoung allowances appropriate

lo any vacant part which is piro-

‘ porfronal to the period dwing
which such part 1s wholly unoccu-
pied,

Pirovided that the aggregate Delcted

of the allowances made under tlas
sub-section shall in no case exeeed
{he annual value

(2) FFor the purposes of {his section. the expiession ““annual
value™ shall he deemed to mean the sum for wlueh the property
iight 1easonably he expeefed {o let from vear to vear

Provided that, where the property 15 m the oceupation of {he
owner fo1 the purposes of his own 1esidenee, sueh sum shall, for the
purposes of this section, he deemed not o exceed ten per eent of the
total mecome of the owne

(3) Where propcity 1s owned
by 1wo o1 more persons and thewr
1especive shares are defimte and
asceriamnable, such persons shall
not 1 1espect of such property be
assessed as an assocalion of per-
sons bul the share of each such

- NOTES

made 1 elause (7:¢) of subwection (1) of sectaon 9 of the Act 15 inlended to remove the
diserotion formerly gmiven to the Incomeiax Officer tp defermme e umouni of fhe allow-
nee to be made mn respect of vacancies —Scleot Commiitec Repor on the Bl

Sub-section (3) —Property 38 offen owned jomntly hy persons with defimte shues
and some High Courts have held that such persons are nssessable on the income from the
Property as un association of mdimduals  Tius amendmont piovides that such persons
shall not be aoscssed as nn association but that their shares will he meluddd in ihemr
mdiidual assessinents

Sub section (3) prowides that though property 18 owned Ly two ar moie porsons m
tommon, 1f their shuics are defimte and ascertamable, then assessment should be made on
cich of the persons mdividually on thowr share of incomo This makes the deceisions n
Elas v Commansioner of Incometar, (63 Cal 538, 9 I T C 1, 1935 T TR 408),
Lakshmidas Dendas and another v Commissioner of Income-tas, (I L R 1937 Bom 830;
KL L ] 414, 1937 I T R 5S4), Kheray Obheya & ors v Commissione of Income-
lag, (101 T ¢ 419), Kantisen Malianyy Gangawalle & Bros v Commussoner of Income-
laz, (10 I T ¢ 445) and Dwarakanath Harischandra Pitale & amnother In re, (A I R
1938 Bom 353, 1037 I T R 716) not appheable in future
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10 (1) The tax shall be pay-

able by an assessee
under the head
‘‘Busmess’’ 1n respect of the pro-
fit or gans of any business carried
on by him

Busimess

[S 10

Nuw
person w the income from the
propesty as computed m accord-
ance wilh ilas seciion shell be
mceluded m Tns total mcome

10 (1) The tax shall be pay-
able by an assessee
under  the head
“Pirofils and gawms of buswmess,
P ofession 01 vocation '’ m 1espect
of the profit or gamns of any busi-
11€8s, profession or vocation cairl-
ed on by him

Business

(2) Such profits o1 gams shall he computed after making the

following allowances, namely —

(2) any rent paid for the pre-
mses . which such busmess 18
carried on, provided that when any
substantial part of the premises
is used as a dwelling-house by the
assessee, the allowance under this
clanse shall be such sum as the
Income-tax Officer may determine
having regard to the proportional
part so used

(2) any rent paixd fo1 the pie-
wises 1 which such busmmess, pto-
fesston 01 wocation 1s carried on.
provided that when any sub-
stantial part of the premses 1s
used as a dwelling-house by the
assessee, the allowance unde1 this
clanse shall be such sum as the
Income-tax Officer may determine
having regaid to the proporiional
annual value of the part so used

(1) 1 1espect of 1epais, where the assessee 1s the tenant only

of the premises, and has undeitaken to bear the cost of such repairs,
the amount paid on account thereof, provided that, if any substantial
part of the premises 1s used by the assessee as a dwelling-house, a
proportional part only of such amount shall be allowed,

(u2) 1n respect of capital bor-
rowed for the purposes of the
buswmess, profcssion 01 vocation
the amount of the mterest paid

(12) m respect of capital boi-
rowed for the purposes of the busi-
ness, where the payment of mter-
est theieon 1s mot 1m any way
dependent on the earming of pro-
fits, the amount of the interest
pad,

NOTES
Section 10 Sub-ceclion (1) brings mcome from professions and voeations under
the same head as income from busimmess  [Section 11 13 deleted]

Sub-section (2) (ut) allows mterest on capital borrowed for the purposes of the
business subject to the condition that the payment of mterest 1s not i any way dependent
on the earmng of profits The amengment deletes this latter condition Imt withdraws the
allowance to a firm m the case of interest paid to a partner und to any assessee wn the
case of 1nterest chargeable to tax and payable without Brtish India (not bemg on @
public loan issmed before 1st April, 1938) except interest from which tax has been deduct-
ed [sec sechon 8, section 9 (1) (w)]
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Provided thal no ollowance
shall be made under this clause
any case for eny wlerest char ge-
able under ths Aet whih s pay-
able withou! Brihieh Indiwa, not
hewg micrest on a loan wssved for
public subscription before the 1st
day of Apil, 1938, ercepl miciest
on wlich tar has been pard or from
which far Tas beer deducted wnde)
seclion 18 01 an 1espeel of which
there is an agenl i Biyhsh India
who may be assessed wnder section
43, or, i the case of a fiom, for
any mierest paid to a pariner of
the firm

Laiplanalion —Recmiimg subsenptions paid pernodieally by
shareholdeis or subseribevs m sueh Mutual Benefit Societies as may
be  preserthed, <hall he deemed f{o he capial hortowed within the

meanmg of {his clanece;

(1¢) m respeet of msmance
agamst 1i1sk of damage or des-
tiuetion of huldings, machmenn,
plant, fminiture, stocks o1 stores,
used for the purposes of the husi-

ness, the amount of anv premium
paid,

(t¢) in 1espeet of 1nsniance
agamet 11k of Jdamage o1 des-
truction of hwildings, machmery,
plant, furniture, stocks o1 stores,
used fo1 the pwiposes of the busi-
ness, profession o1 1o0cation, the
amount of anv premimum paid:

(v) 1 1espeet of curient repairs to such huldmgs, machmerr,
plant, o1 furniture, the amount paid on account thereof,

(22) 1 respect of depreeiation
of such bmldings, machmerv.

"(v7) m 1espeet of depreciation
of sneh Dbwldings, machimery,

NOTELS
*Clauses (1:) and (111) of sub-section (2) of Seciion 10 ns amended do not take

tlcet earher than the 1st dav of Apnl, 1940

“8ub scetion 2 () as amended alters the basis upon which depreciation allowwneo 18
to he ealeulated from tho ‘‘ongmal cost” to tho omgmal cost less the sums previously
llowed for deprecration, ind escept m {hie ease of unabzoibed deprecinfion wlich the

as3e38c0

1B entilled at ihe commencement of the amendmng Aet to carrv forward to o

Succreding year, 1t reats depreciation on the same fooling a8 anv other oxpense of tho

business
amendin
Torward

Conscquently depreeiation for any year subsequeni to the commencement of the
g Act can only be earried forward for as long as any other lnss can be earried
But  the unabsorhed deprecintion at the commenecement of tho amendmmg Act

may ba carred torwmd unial fully allowed and 15 10 bo allowed hefme tho deprecintfaon due

' Tespret of subse quent yors

Tous uIt 18 fonrd in practice that frequently thie assessco writes oft m hi accounts much

@) (
the amoyny, written off 13
5

"W the amount of deprecintion at {ho presenshed 1atos

Provisa (D) 1o seetnon 10

") has (heicfore heen amended so as 1o 1cstriet ihe wllow wmen fo) deprociniion {o
ihe assessec’s accounts



34

Orp
plant, or furmiture bemng the pro-
perty of the assessee, a sum equi-
valent to such percentage on the
origmal cost thereof to the assessee
as may 1in any casc ol class of
cases be prescmbed

Provided that—-

Tar Inpiaxy InocomEe-TaAx Aoct, 1922,

[ 10
New

plant, or furmiture being the pio-
perty of the assessee, a sum equ-
valent to such percentage on the
witten down value thereof as may
m any case or class of cases be
presciibed

Provided that—

(@) the preseribed particulais have heen duly fuwimshed;

(b) where [ull effect cannot he
given to any such allowance 1 any
year owing to there bemg no pro-
fits or gamms chargeable fo1 that
year, or owing to the profits or
gamms chargeable hemng less than
the allowance, the allowance or
part of the allowance 1o which
effect has not been given, as the
case may he, shall he added to the
amount of the allowance foi de-
preciation foi the following year
and deemed to be part of that
allowance, or if there 1s no such
allowance for that vear, he deemed
to be the allowance for that veas,
and so on for succeeding yeais;
and

(D) where full effect cannot
be given to any such allowance in
any veal not bewna a year which
ended p1io1 to the st day of Aprid,
1939, owing to theie heing no pro-
fits or gains chaigeable for that
year, o1 owing to the profits or
gams chargeable heing less than
the allowance. the allowance or
part of the allowance to which
effect has not heen given, as the
case mav he, shall he added to the
amount of the allowance for de-
preciation for the following year
and deemed to be part of that
allowance, o1 1f theie 18 no such
allowance for that vear, be deem-
ed to be the allowance for that
vear, and so on for succeeding
years, and

(c) the aggregate of all such allowances made under this Aect
c1 any Act repealed hereby, or under the Indian Ineome-tax Aet,
1886, shall, m no case, exceed the origimal cost to the assessee of the
buildings, machinery, plani, or furmiture, as the case may be,

(v1i) in respect of any
machinery or plant which, in con-
sequence of 1fs having bhecome
ohsolete, has heen sold or dis-
carded, the difference between the
original cost to the assessee of the
machinery or plant as reduced by
the aggregate of the allowances

(v11) wm 1espect of any mache-
nery, or plant which has been sold
or discarded, the amount by whach
the written down wvalue of the
machinery o1 plant exceeds the
amount for whaich the machwmery
01 plant s actually sold o1 1its
serap value

NOTES
Sub seetrom (2) (vir) preseribes the allowance for machimery or plant sold or dis-
carded 1m consequence of 1ts having become obsolete This allomanee 18 mow to be given
m respect of anv maclimery or plant sold or discarded and 13 to be the difference between
tho excess of the wnitten down value over the sale price or scrap value provided that this
amount 18 written off m the books of the assessee  Any excess of the sale priee or scrap
value over the wrmtten down value 18 to be treated as an assessable profit

1

|
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made 1 respect of  depreciation
under clause (v2), or anvy Act

repealed herchy, or the Indian
Income-tax Aet, 1836, and {he
amount for whieh the machinery
or plant 15 aclually sold, o1 1fs
scrap value,

(vu-a) m respeet of animals
which have heen used for the pui-
poses of the husiness, otherwise
than as stock m trade and have
died or hecome peimanently use-
less fo1 such purposes, the differ-
ence helween the origmal cost {o
the assessee of the smmals and the
amount, if any, realised m re<peet
of the carcasses or animals;

(viir) anv sums  pad on
aceonnt of land-tevenmue. local
rates or municipal taxes m 10speet
of such pait of the premises a<as
used for the puiposes of rhe husi-
Ness ; !

(vur-a) any sum paid to an
employee as honus or commission
for seiwmees rendered, where such
sum would nol have heen pavable
lo lnm as profits or dividend 1f 1t
had not heen paid as honus o1
commission

Prowvided that the amount of
the honus or commission is of a
{easonaﬂ)le amount with reference
Q—

(2) the pav of the employee
and the conditions of his serviee.

(D) the p1rofits of {he busimess
for the yea1 in question, and

(¢) the general practice m
simlar busmesses,

Tur Ixpiax Incosu~rax Acr, 1922
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Provided that such amount s
aclually wridlen off m the books
of the assessce.

Provided [urther thal where
the amount  for which any such
maclinery o plani 15 sold exceeds
the wiitlen down volue, the excess
shall be docmed to be pirofits of
the piecvious year in which the sale
tool place,

(viit) m 1cspeet of  ammals
which have heen used for the pw -
poses of the buswmess, profession
o1 vocalion otlheiwise than as
stock m trade and have died or
hecome  permanentlv useless for
sueh puiposes, the difference bet-
ween the origimatl eost to the asses-
see of the animals and the amount,
1 anv, realised 1 respeel of
the careasses o1 amimals,

(21) any sums paid on account
of land-revenne, loeal 1ates or
mumeipal 1axes m respect of such
part of the premises as 1s used for
the puiposes of the busumess, pro-
fesston o1 vocation,

(7) any sum paid to an em-
plovee as honus or commission for
services rendered, where such sum
would not have heen payable to
him as profils or dividend if 1t had
not been paid as honus or com-
mission

Provided that the amount of
the honus or commission 1s of a
reasonable amount with 1eference
to—

(2) the pay of the employee
and the conditions of Ins service-

(D) the profits of the buse-
ness, profession or wvocation for
the vear 1n question, and

(¢) the general practice m
similar businesses, professtons or
vocations,
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() any expenditure (not
bemng 1 the nature of capital ex-
penditure) meurred solely for the
purpose of earning such profits or
gains

Provided that nothing 1n
clause (vu2) or clause () shall be
deemed to authorise the allowance
of any sum paid on account of anv
cess, rate or tax levied on the pro-
fits or gains of any business or
assessed at a proportion of or
otherwise on the hasis of anv such
profits or gains

[S 10

New.

(xr) when the assessee’s
accounts m respect of any part of
lus buswness, profession or voca-
tion are not Ikept on the cash
basis, such sumn, wn respect of bad
and doubiful debts, due to the
assessee m respect of that part of
his Dusiness, piofession o1 voca-
tion, and w the case of an assessee
carrymg on a banking or money-
lending business, such sum wm 1¢s-
pect of loans made 1 the ordmary
course of such buswméss as the
Income-tar Officer may estunate
to be wrecoven able but not exceed-
wng the amount actually written off
as 1r1ecoverable w the books of
the assessee

Provided that +f the amount
ultunately recovered on any such
debt 01 loan 1s greater tham the
difference betwelen the whole debt
01 loam and the amount so allow-
ed, the excess shall be deemed to
be a profit of the year wn which 1t
18 recovered, and iof less, the defi-
ciency Shall be deemed to be a
buswness expense of that year

(a12) any expenditure (not
bewng wm the nature of capital ex-
penditure or personal expenses of
the assessee) lawd out 01 erpemded
wholly and ecacluswvely for the
pur pose of such busimness, profes-
Ston or vocation

NOTES

Sub section (2) () 1s a mew provision, which gives an allowance in respect of bad
and doubtful debts wnitten off m the accounts of the assessee

Five new sub seetions (3), (4), (5), (8) and (7) are added i section 10 after sub

seetion (2)

Sub section (3) gives m the case of assets not wholly used for the purposes
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(8) Where any  buddng,
machmery, plani or furmiture in
1especl of which any allowance 1s
due under clause (1), clause (v),
clause (v1) o1 clause (vir) of sub-
seclion (2) 15 not wholly used for
the purposes of the busmiess, pro-
fesston 01 wocation, the allowance
shall be 1estricled 1o the farr pro-
portional part of the amount which
would be allowable 1f such bulding
maclwmery, plont o1 fa nitwr e was
wholly so used

(4) Nothung wm clause (1x) or
clause (rn) ©f sub-secrron (2)
shall be deemed to authorise the
allowance of any sum pard on
account of any cese, irale or fav
levied on the profits or gans of
any business, piofession o1 voca-
lrom or assessed at a propoirtion of
or otherunse on the basis of any
such profits o1 qains, and nothmg
m clawse (tn) of snb-section (2)
shall be déemed to outhorise—

(a) any allowance n 1espect
of a payment which 1s chai geadle
wunder the head ““Salaries’ of 1t is
payable without Biitish India and
laa has not becn pard ther eon nos
deducted therefrom under section
183 o7

() any allowance m 1espect
of any payment by way of wnier-
esl, salary, commission or re-
muneration made by a firm to any
partner of the firm, or

NOTES

of the business g proportionate part of the allowance for insurance prema, repairs, de-
Preciation and obsoleseenco
0 Sub seotron (4) repeats the present proviso to section 10 (2) (:2) forbidding the
Ofow;mce of cesses, rates or tanes on business profits and also forinds (a) the allowance
notsums chargeablo under the head ¢‘solaries 1f payable without Britwh India’’ and tax is
ot ‘deducted therefrom, (¥) payments by a firm to any partner and (o) payments by an
avpcoffr to a Provident or other sueh fund 1f he has not made effective arrangements: ‘to
'I“{h deducted from payments made from the fund
© - ¢ dwisallonance of salary payments abroad 18 repeated 1n section 12 (2), proviso
1 disallownnce in respect of Provident Funds 1s necessary becanse m prachce it
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(3) In sub-section (2), the
word ‘‘paid’’ means actually paid
or mecurred according to the
method of accounting wupon the
basis of which the profits or gams
are computed under this section

S 10

NEw

(¢) any allowance wm 1espect
of a paymeni to a provident o
other jfund established for the
benefit of employees umless the
employer  has made effectwe
@ rangements to secure that tas
shall be deducted at source from
any payments made from the fund
whach are taaable under the head
““Salaries”

(5) In sub-section (2), ‘pard’
means actually pard o1 wmcuwrared
according to the method of
accountmg upon the basis of which
the profits o1 gains are computed
under this sectiom, ““plant’”’ m-
cludes wvehicles, books, scientific
apparatus and sur aical equipment
purchased for the purpose of the
business, profession o1 vocation,
and “‘written  down wvalue’
means—

(a) wm the case of assets ac-
quired i  the previous year the
actual cost to the assessee,

() wn the case of assetls ac-
quwred before the previous year
but after the commencement of
the Indwam Income-fax (Amend-
ment) Act, 1939, the actual cost
o the assessee less all depreciation

allowable to him under this
section,
(¢) m the case of assets

acquared before the commence-
ment of the Indwan Incowme-tar
(Amendment) Act, 1939, the actual
cost to the assessee less for each
financial year since acquasition the
amount of depieciation apphcable
tol the assets at the rates i force
for each such year since the 1st day

U g

NOTES
15 found that payments of accumulated balance from such fund are made abroad and the
Tncome-tax authorities have no neans of recovermng tax on them
Sub-sectron (5) contans defimtions the chef of which 1s the defimtion of ‘yriften

down value’’ for the purpose of depreciation and obsoleseence allowances

¢Plant’ 18 de-

finrd as meludmg hooks purchased for the purpose of the business, profession and vocation
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of Aprid, 1922, and at the 1ales m
Jorce on the 1st day of Apidl, 1922,
for each such year prior to that
daie

Provided that where the pio-
vistons  of the proviso 1o sub-
section (2) of seclion 26, are appli-
cable, the acltual cost to 1he
assessee 10feried Lo clauses (a),
(D) and (¢) shall be the aclual cost
lo the person Succeeded i {he
buswmiess, profession 01 vocalion

Provided fwither that there
chall not be so deducted from the
aclual cost any depi ecratron allow-
ance o1 pait of any depreciation
allowance which was due for a
yeay which ended prioy to the 1st
day of Aprd, 1939, but fo which
full effect was nol qrven owing to
the absence of profits o gams
char geable for {hat year 0v owwng
lo the mofits or gaws so chage-
able beingless thon the allowance

(6) A thade, professional o1
anlay  association  peiformang
specific seivices for its members
for semunaration definitely related
to those services shall he deemed
for the pua poses of tlis section to
carry on busmess in  1espect of
those services and Hhe piofits and
gains theiefrom shall be hable to
tar accordmngly

(7) Notunthstandwmqg anything
to the contrary contamed n
section 8, 9, 10, 12 or 18, the

NOTES
Sub scctton (6) makes hable to tax the profits of a trade, professional or similar
asgociation performing services fo1 1ts mmembers for remunoration Objects and Reasons

Section 10 — The first change m sub clause () improves the wordmg of clause ()
of sub-section (2) of section 10 of tho Act The verbal chango mdicated m #ho proviso
contamed 1n sub clause (b) (#) of the Bill has the samo purpose as the simlai change
8lready ‘referred to in clanse 9 nud to be found also i our revision of clamse 12  The
other change ndieited 1 clause 10 (b) (wf) of the Bill has the effect of allerng khe
E‘;Oposals relating to depreciation which were contained in the Bl Taken along with the
th:uf Proviso now nddcd o the defimtion, contaned m subsechiron (§) of section 10 of
o ety of the woids ‘‘written down value’’ this nlteration substitutes for ‘the propoeals

dardmg depreciation contamned i the Bill provigions which remove the iestriction of de-
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profits and gamms of any busmess
of wmswrance ond the tax payable
thereon shall be computed m ac-
cordance with the rules contarned
i the Schedule to this Act
11 (1) The tax shall he pay- 11 Omtted
able hy an assessec
Professional
¢ mngs under the  head
“‘Professional earn-
ings’’ 1 respect of the profits o1
gains of any profession or voea-
tion followed hv him

NOTES

preciation to the amount written off in the hooks of the assessee, remove the restriction
to six years of the carry forward of depreciation, and secure that deprecintion whichis un-
absoihed at the time when the Inw 13 changed &hall not be deducted from ihe omgimal
cost of plant, machinery, ete , in arriving at the written down value  The ‘effect of this
provasion 18 to spread the writing off of the unabsorbed depreciation over n longer period
The proposals confamed i the Bill limited the amount of depreciation to the amount
wnitten off m the books of the assessee and treated depreciataon amsing after the change
of the law, as u loss bke other losses, so that 1t could be carried forward only for six
years  Depreciation unabsorbed at the time of the change of the low was to be carred
forward withoul time hamit untal 1t was absorbed but was to be deducted from, that 1s to say,
allowed agamst, piofits before any further allowance for depreciation was to be made for
any particular year suhsequent to the change of the law

Government have given us an assurance that the new rates consequent on the change
from the cost basis to the written down basis will be discussed with the interests con-
cerned before they are fixed, and that the new provisions will not be brought into operation

«uniil the rates bave been so fixed

The mam change made i clause (1) of sub section (1) of the Act, as amended by
clause 10 (b) (2t) of that Bjll, makes 1t clear that wnrecoverable loans in a banking tor
money lending business are to be allowed for A munor drafting change 18 also made

The ve-draft of section 10 (2) (a1) of the Act contamed in clause 10 (b) (v#)
of the Bill substitutes the wordmg of the Enghsh Act for tle wording adopted m the
Indian Act

The words mnow mserted in the new sub-gsection (4) of dection 10 of the Act, as
substituted by clause 10 (o) of the Bill, provide for granfi of some rehef, now that the
system of taxation 1s changed to the acerual basis, where double mncome tax yelief 15 not
given m the country where the profits accrue or arise The second change shown fin ‘the
sub section 18 simlar to that already referred to m conmexion with claugse 9, and found
alsc m clanse 12

In the new subsection {(5) of section 10 of the Act in additaon to the change
already referred to in the defimtion of ‘‘writlen down value,”’ we have imserted a reference
to velucles m the defimtion of ‘‘plant’’ and we have made a verbal change of Ahe word
¢ allowed” to the word ‘‘allowable '’

e have also added a proviso, already referred td mn our remarks ahove on clause 10
(V) (1), to ensure thai depreciation allowance due for a year prior to the change of the
lan but unabsorbed shall not be de.lducbed from origmal cost m armving at the wmtten
down value

The new sub section (7) which has been added to section 10 has the object of
mcluding 1 the Aet and placing on & statutory basis the provisions relating to the com-
putation of the prorts and gamns of insurance business which were formerly contained n
rules made by the Central Board of Revenue under the power conferred by section 59 of
ithe Act —Select Commattee Report

Section 11 —Tlus 1s omutted as imcome from profession or voeation 18 also imeluded
n section 10



- e

8 12]

OIJD

(2) Such profits o1 gams shall
be compuled after making the
following allowances, namely —

(1) any  expenditmie  (not
being in the natuie of ecapital ex-
penditure) incurred <olely for the
purposes of such profession ov
vocaiion, and not heing personal
eapenses of the assessece,

(11) m respeel of depiecaation
of buildings and depreciation and
obsoleseence of machmery, ap-
paratus, apphances, plani, furm-
ture o1 other capital assets heing
the property of the assessee and
used solely fo1 the purposes of
such profession or vocation. the
allowanees speeified 1 elauses (7 7)
and (v22) of sub-<cction (2) of
section 10 subjeel to all the con-
ditions <pecified in those clauses

(3) Professional fees paid m
anv parl of TIndia 10 a peison
ordinarily 1esident m  DBaiitish
India shall he deemed {o he piofits
or gains charecable under this

head
12 (1) The tax shall he pav-
Other able by an assessce
Sonrees mnder the head
“Other sources’’ in respect of

income, profils and gams of every
land and from eveiy source to
which this Aet applies (if not
meluded under any of the pue-
ceding heads)

(2) Such mmecome, profits and
gams shall he computed after
malmg allowance for any ex-

ToL amax Ixconmw-TaN Act, 1922
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Other
gou1ees

(1) The tax shall be pay-
able by an assessee
under the head ““In-

come from olher sonrces’ 1 res-

pect of income, profits and gains

of every kind which may be m-

cluded m Tas total wincome (1f not

meluded under any of the preced-
mg heads)

(2) Such imcome, profits and
gams shall be computed after
making allowance for any ex-

NOTES
Section 12, Sub section (2) us nmended disallows imtorest (other than interest on a
Public loan igsued hefore 1st April  1938) and ‘salaries’ payable without British India

unless tax has heen deducted
\"), prowso, and 10 (4) (a)]

Sub scetior, (3)~n new
furmture Jet out on fure
Wnitur

proviston—grants  depreciation on
If the busmess of the nagessee 18 letting machmery, plant, and

[Compare amended sections 9 (3) (), proviso, 10 (2),

machimery, plant and

@) (m)e on hno he will he entitled to the allowance under the provisions of section 10

6
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pendituie (not being in the nature penditmie (noti bheing m the nature
of capital expenditure) mcurred of capital expenditure) memired
solely for the purpose of makmg solely for the purpose of making
or eaining such income, profits or o1 eaining such mcome, profils or
gams, provided that no allowance gams, provided that no allowance
shall he made on aceount of any shall be made on account of —

personal expenses of the assessee
(@) any personal erpenses of

the assessee, or
(b) any anterest chaigeable
under this del, which s payable
wilhout Briesh Indra, not bemng
wmiterest on a loon wssued for publc
subsciription before the 1st day of
Apral, 1938, or not bewmng wnterest
on which tar has been pard o
from which tax Tvas been deducted
under section 18, or
(c) any payment awhich 1S
chargeable wunder  the head
““Salaries’’; 1y 1t 13 payable unth-
out Biitash Indva and tax has not
been pard thereon nor deducted
then efrom under section 18
(3) Wheae an assessce lets on
hare machwnery, plant o1 furntiure
belonging to him, e shall be en-
titled to allowances 1 accordance
weth the provsions of clauses (w),
(v), (v1) and (vu) of sub-section
(2) of sectron 10
12-A Where a managmg agent
of a company 1s ha-
Aeopmne@M8  ble under an agree-
gency Com-
MISSI0N ment  made  for
adequate considera-
twon to share manogmg agency

NOTES

Sectton 124 New —This mtroduces mto the Acet a new provision for the special
case m which managmmg agency commussion 18 shared among two or more recipients and
provides a means by whieh each of the recipents may be charged only on the share which
he 1 actually enfitled to receive

This section has been mtroduced to get over the decision of the Privy Councal 1
Tata Hydro Tleciric Agencres v Commissioner of Income-tax, (6¢1 I A 215, T L R 1937
Bom 388, AIR 1937 P ¢ 139, (1947) 2 M L J 763, 1937 I T R 202) and of the
Bombay High Court in Mredonald & Co v Commussioner of Income-taxr, (A T R 1935
Bom 197, 37 Bom L R 126, 1935 I T R 459, 7 I T C 466) wherem 1t was held that
~here 'under a conhnact, part of the managing agency remuneration 18 payable to another,,
1he same cannot be allowed as a deduction to the Managing Agoents
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13 Tncome, profits and gang
shall he compuled,
°f o1 {he purposes of
seclions 10, 11 and
12, 1 accordance with {he method
of accounting 1egularly emploved
by the assessce

Method
“1ccounting
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comnussion wilh a third party o1
pattwes, the sad agent and the
said parly or parhies shall file a
declaration showwng the pro-
porlion in whech such commission
15 shared between  them, and on
proof 1o the salisfaction of the
Income-taa, QOfficer of the facts
conlamed. m such deelaration such
agent and each such. party shall be
chairgeable only on the share to
which such ageni oy party 18
enlitled under the agreement

13  Tncome, piofits and gans
shall he computed,
fo1 the puiposes of
<ections 10 * * * and
12, 1n accordance with the method
ol acecounting 1egularly employed
hy the assessee

Method  of
aecounting

Provided that, if no method of accounling has heen 1egulaily

emploved, o1 1f the method emploved 1s such thal, mn the opmion of
ibe Income-iax Officer, the meome, profilts and gans eannot properlv
be deduced therefrom, then the computation shall he made upon such
hasis and m such manner as the Income-tax Officer may determine.

14 (1) The tax shall not be payahle by
an assessee m respeet of any sum which he
receives as a member of a Hindu undivided
Tamily

(2) The {ax shall not he pav-
able by an assessee 1n respect of—

Exemptions of a pgeneral
nature

(2) The tar shall not be pay-
able by an assessce—

NOTES

Sectron 14 Sul section (2) (@) exempts from taantion dividends of companies whose
profils have heen agsessed o tna Tlus provision neceded amendment as the zesult of a Pnvy
Counenl decision that 1t exempts the whole dividend gven when only part of fthe Company’s
Profits have been taxed Instead of amending 1f, 1t has been decided to delete 1t and
amend scetion 16 (2) and scetion 18 (5)  The 1esult of these changes will be thatia divi-
dend will mno longer be exempt It will be on the same footmng as interest on eccurities
tnd credat for the appropriate amount of 1ax on nt will be given m  the assessment
Other sectaons aflected are sections 48 and 49

Sub scctron (2), clauses (b) and (2) of section 14 exempt the propoifionate shares
of the taxed profits of firms and nssomiations of individuals  Simce 1t has been decided
tsection 23 (5)} to tax the partners of regstered firms dneetly, klus sub-scation as
fmended relates only to unregistered firms and 1t exempts not the amount (which
;? Now exempted) of the firm's profits puoportionate to the assessee’s share theremn at the
a:g ¢ of making the assessment hut the portion of the fim’s taxed profits wwlueh the
ﬂmcs}s)ee 1s entitled to recerve  Tlis change 13 made 1 pursuancc of a deaimion lo takeas
prn 518 for income tax pwposes the actual shares of the previous yjear  The same

¢iple has heen adoptédd 1n amending section 26
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(@) any sum wluch he 1cceives
by way of dividend as a shaie-
holder 1 a company wheie the
pirofits or gamns of the company
have heen assessed to immcome-lax,
01

() such an amount of the
profits or gams of any firm which
have been assessed to mcome-tax
as 1s proportionate to lis shaie
1 the firm at the fume of such
assessment, or

(¢) any sum which he receives
as his share of the profits or gams
of an association of indivaduals,
other than a Hindu undivided
family, companv or firm, whele
such profits or gams have been
assessed to mecome-tax

15 (1) The tax shall not be
Evempton  Dayable by an asses-
m the case of See1n respect of anvy
fe  msuran- sums paid by him to
0es. effect an insurance
on. his own life or on the life of his
wife, or 1 respect of a contract
for a deferred annuity on his own
Ihife or on the Iife of his wife, or
as a contribution to any Provident
Fund to which the Provident
Funds Act, 1897, apphes

Tar IxpiAn INncoMe-TAX AoT, 1922,
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New,

(@) of « pariner of an un-
reqistered fiom, wm respect of any
portron of Iis share w the piofits
and gaws of the firm computed m
the manner lavh down 1n clause (b)
of sub-section (1) of section 16 on
which the tav has alieady been
pard by the firm, o

(0) of @ member of an associa-
tron of persons other than a Hindu
undwvided family, a company, 01 @
firm, wm respect of any poition of
the amount which e 1s entitled to
recewe  from the assocration on
whach tax has already been paid by
the assoctation

15 (1) The tax shall not
be pavable wn respect
Ex emp tion of any sums pard by

m the case of
hfe  msuan (70 GSSessee to effect
ces an wmswraince on the
life of the assessee
or on the life of a wife or husband
of the assessee or wn 1espect of &
contract for a deferred annaty
on the Ufe of the assessee 01 on
the Lfe of a wife or husband of
the assessee, or as a contribution
to any Provident Fund to which
the Prowident Funds Act. 1925,

applies

NOTES
Sud section (2) (b) of section 14 as now amended ewempts not the amount which a
member of an associafion receives but the amount that he 1s entitled to recerve —Objyects

and Reasons
Section 15 gives exemption m
to Provident Funds and lumts the

payments to Family Pension Funds to 1J6th of total ancome

the case of life insurance prenua and payments
exemption 1n respeat of those

payments and
In the case of large incomes

this 18 too generous an allowance and therefore sub-section (3) as amended hmits 1t to
Rs 6,000 or up to 12,000 mm the case of a Hinffu Undivided Famly

f“We have mereased the limit mmposed on sums exempted from incomedtax by reason
of payments for Life insurance and contributions to Provident Funds from six thousand

rupees to twelve thousand rupees in the case of a Hindu undivided famly

The second

change made m this clause 1s merely a drafting improvement ’’—Select Commitiee Report
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(2) Where the assessee 1s a lindu undivided famgly, theie
shall be exempted under sub-section (1) any sums paid to elfect an
msurance on the life of any male member of the family o1 of the

wile of any such member

Owrp

(3) The aggregate of any
sums exempted under this section
shall not, together with any sums
esempled under the provise to
sub-seetion (1) of section 7,
and any sums exempled unde:
sub-section (1) of seetion 58-F,
exceed one-sinth of the total
meome of the asscessee

16 (1) In compulimg the

total meome of an

Exemp tions agsessee  sums  Cx-

a“’;?cm‘ffﬂifé"iﬁi empted under the

total mcome Proviso ito sub-sce-

tion' (1) of section 7,

the second and third provisos to

section 8, sub-section (2) of see-

tion 14 and section 15, shall he m-
cluded

Now

(3) The aggregate of any
sums cexempted under this section
shall not, togeth'ez with any sums
excmpled under the second provi-
so to sub-secltion (1) of section 7
and any sums exempled under
sub-section (1) of section 58-I, ex-
ceed m the case of an wmdiidual,
one-sivth of 1he total wmcome of
the assessee, 01 s thousand
1upees, whichever 1s less, and wn
the case of a Hudu undinded
fawndy, ond-siath of the total -
come of the assessee, or twelve
thousand jupees, whichever 1s

less
16 (1) In computing the
Lxemp hons to{a] meome of an

and exclusions
determiming the assessee

{otal  1meome

(a) any sums exempted undes
the proviso to Sub-section (1) of
section T, the Second and thud
pouvisos to seclion 8, sub-section
(2) of section 14 and section 15
shall be wicluded,

(b) when the assessee 1s @
pairiner of a firm, then, whether
the fiom has made a profit 01 a
loss, Ius share (whether a net pro-
fil 0r a net loss) shall be taken to
be any salary, witerest, commission

NOTES
Rection 16 gpeeifies cortain sums which are to be meluded m ‘‘total meome'’ It

18 amended 1 the Tollowmg ways —

Sub section (1) (b), a new provision, preserihes the way n which the share (whe-

ther profit or loss) of a partner m n firm 1s to be computed

This method of com

Putation follows the amendment of section 10 (4) (b), disallowme m the firm’s assessment

Pyments to partners

Sub-seotron (1) (9), 18 an mmportant provision designed te prevent the avoidance of

i by the sumple deviee of
lower

anses to g
to he treq
Irrevoeghl
#ub sectio

uch other person

gottling income upon
than  that of the sctilor, or by a transfer of mssets, so that theincome therefrom
This amendment provides that the mecome 1n such 2 case 18
ted as the mcome of the settlor or tmnsferor
y transferred to omother person, other than m the cireumstances dealt with m
n (8) (), the meome therefrom 1s noti to he deamed to bemeome of the transferor

another person whose rate of iax 18

Where, however, the assels are
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or other remuner atron payable to
Ium by the firm wm 1espect of the
previous year wcreased or decre-
ased respectwely by hs share
the, balance of the profit o1 loss of
the firm after the deduction of any
mterest, salary, commassion or
other remuneration payadle to
uny paibner n 2espect of the pre-
voUs year

Prowvded that 1f Ius shase so
computed 1s a loss, such loss may
be set off or carrred forward and
sel  off m accordance with the
provisions of section 24,

(¢) all wncome arising to any
person by wvirtue of a settlement
or dwsposiiron whether 1evocable
or not, and whether effected be-
fore o1 after the commencement
of the Indian Income-taa, (Amend-
ment) Act, 1939, from assets re-
marng the property of the set-
tlor 01 disponer shall be deemed
to be wncome of the settlor or dis-
poner and all wmcome arsing to
any person by virtue of a revoca-
ble tramsfer of assels shall be
deemed to be wncome of the t1ans-
feror

Prownded that for the pur-
poses of this clause a settlement,
disposition  or transfer shall be
deemed to be 1evocadble 1f 1t con-
tawns any prownswon for the re-
transfer dwrectly or ndwectly of
the mcome or assets to the settlor,
dwsponer or transferor, or wm any
way gwes the settlor disponer or
lransferor a 11ght to re-assume
power dwectly or wmdirectly over
the wncome or assets:

Provided further that the
expression ‘settlement or dispost-
tron’ shall for the purposes of this
clause wnclude any dispositron,
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(2) For the purposes of sub-
section (1), anv sum mentioned m
clause (a) of sub-secction (2) of
section 14 shall he increased bv
the amount of meome-tax payable
by the company in respeect of the
dividend received

TrE INDIAN INcoME-TAX Aot, 1022 47
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lrust, covenanl, agieement or
arrangement, and the eapression
““setilor o1 disponer’” w 1elation
{o a seltlement 01 disposition shall
wiclude any person by whom the
setllement o1 disposition was
made

Provided  fuither that this
clause shall not apply to any -
come arsmg o any person by
virlue of a settlement or disposi-
lron wlhich s 1ot 1evocable for a
perod eveeedmng 1 years or dur-
mqg the hifelime of the person and
from which wcome the settlor or
disponer deres no direct or -
durect benefit, but that the setilo
shall be hable to be assessed on
the said teome as and when the
powes to revoke arises to him

(2) For the purposes of wn-
cltusion 1w the total wmcome of an
assessee any  dividend shall be
deemed to be ncome of the pre-
vrous year wn which 1t s pard, cie-
dited o1 distributed o1 deemed to
have been pad, crediled o1 dis-
trebuted to Tm, and shall be -
creased by the amount of wncome-
tar  (but not super-tax) payadle
theieon calculated at the 1ate ap-
plicable to the total wmcome of a
company for the financral year mn
which the dwidend 15 pard ¢1 edit-
ed or 'dwstributed o1 deemed to
have been pard, credited or distri-
buted.

Provided that when any por-
tron of the profits and gawms of the

NOTES
Sub section (2) of section 16 provides for the inclusion m ‘‘total ineome’’ of jthe

tax on the dividend along with tho dividend

of partly taxed profits
of ““dividend’’ 1n section 2 (G A)

As nmended it priovides for the inclusion

The form of the sub section has been nltored to rmtl the defimtion

Sub-gection (2) nullifies the decision of the Privy Councill mm The Commussicner of

Income tay v Hungerford Imvestment

o Trust Lid ,
%7, ATR 1936 P C 219, 71 ML J 405, 11 I T C 46, 1936 I T R

(63 T A 359, IL R 1937-1-Cal
270 that a

Shareholdes canmot he nssessed 1n respect of dividends recewved by lim from the profits of
& company which included mecome that was not taxable at the hands of the company
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compawy out of whiwch such dw-
dend has been pard, credated o1
distiibuled o1  deemed to have
been pard, credated o1 distributed
was not  hable to wmcome-taa
wm the hands of the company, the
income-tar to be added under this
sectron shall be calewlated unon
only such porlion of the dunrdend
as the amount of the profits and
gans of the company hable to
mcome-tar bemis to the total pro-
filts and gawns of the company
(3) In computing the total meome of anv mdividual for the
purpose of assessment, there shall be included—
(@) so much of the mecome of a wife or minor child of such
indivaidual as aiises directly or mdirectly—
(2) from the membership of the wife mm a firm of which he
hushand 1s a partner;
(22) from the admission of the munor to {he henefits of part-
nership 1 a firm of which such individual 1s a partner,
() from assets transferred ditectly or indirectlv to the wife
by the hushand otherwise than for adequate consideration or m con-
nection with an agreement to live apait, or

(w) from assets transferied (w) fiom assets transferied
directly or indirectly to the mmor directly o1 indinectly to the minor
child, not bemg a mairied daugh- child, not being a maiiled daugh-

ter, by such mdividual, and ter, by such mdividual otherwrse
than for adequale consideration,

and
(b) so much of the mcome of (b) so much of the imcome of

any association of individuals anv person 01 assnciation of pei-

NOTES

Sub sectron (3) (b) —The wording of tlus clause has been found to be defeciive as
it may be possible for a person to transfer income to an associntion of Wndividuals which
jncludes a person other than that individual or s wife but m such eircumstances that ‘the
meome becomes the income of the wife or munor childy Tor this reason ¢he words ¢ con-
sisting of such mdividual and lus wife’’ are being omitited and the words ‘‘for the benefit
of us wife or a munor child or both” are bemmg added I jwill he seen that the prow:-
sions m sub section (1) (¢) cover all cases of transfers ofi :ncomc and also cover cnses of
revocable transfeis of assets This clause as now amended covers the further cases of
wrrevocable transfers of assels where the income acemos (o the henefit of the wife or
mmnor child of the transferon —ODjecis and reasons

Section 16 —We heve supplemented clause (¢) of the mnew sub section (1)
of section 16 of the Act Dy the addition of two defimfions, the first explaimmg the term
“‘revocable’’ and the second explunmng the terms ¢‘settlement or disposition’’ and ‘‘scttlor
or disponer 7’

The change made m sub-section (3) of sedfzon 16 of the Act, as amended by
sub-clanse (D) of tlus clause of the Bill, introduces pnto clause (4) of sub section (3)
of section 16 of the Act the words ‘‘otherwise than for adequate considermtion’’ which
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consistimg of such mdividual and
his wife as anses fnom assets
tiansfeired to the association by
such mdividual

17  Where owimng to the facl
that the folal -
Reduction of come of any asses-
;; “r:{)‘i::o"’“; sce has 1eached o1
certam limt < exceeded a certam
<mall Imi, he 1s hable to
pav mcome-fax o1
to pay imeome-tax at a Icgher
rate  the amount of mcome-lax
pavable by him <hall, where neces-
sary, be reduced so as not to ox-
ceed the aggiegate of {he follow-
me amounts, namely —
(a) the amount which would
have heen pavabhle 1f lus tofal in-

Tar INpiaNy INcopme-TAx Act, 1922 49
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sons ag airiges from assets trans-
feared otherwrse than for ade-
quale consideralion to the person
01 assocatron by such mdividual
for the benefit of his wife 01 «a
manor child or both

17, (1) Where a person 1s not
resident m  DBrish
Indwa, and 15 a
British  subject as
defined wn sectron 17
of the DBnitish Na-
tronality and Statws of Alens Act,
1914, o0: a subject of a State m
India 01 Bwima, the tav, weclud-
myg super-tax, payable by him or
on his behalf on has total wncome
shall be an amount bearwng to the
total amount of the tax wmcludmg
super-1ar, which would have been
payable on has {olal world wmcome

Determn-
ation of tm\
payable m cer
tamn speaal
caaes

NOTES
are alreadv to be found mn eclause (a) (i11) of {hat sub-scetion and had previousls been
omifed W oversight  Select Commtice Report

The last proviso to s 16 (1) (¢), was added by the Assemblv to make 1t cleu that
only those settlements nd frusts which are hikely to lend themselves to evasion of fax are
intended {o be affccted and not other rases

. The words ‘‘otherwase than for adequate consideration’’ were addel by the Assembly
1(n)s 16 (3) (@) (1v) and 16 (5) (D), to bring that clause also imto line with s 16 (3)
a) (1)

Sectvon 17 Omargimal 1clief) which becomes superfluous owmng to the adoption of
the ‘‘slab’’ gystem of rates 18 dclehed and o new section 17 preserihing the way fax 19
to be doternumed n certam cases 18 substituted

Sub sections (1) and (2) deternume the tax payabld by non residents with non taxable
foreign meome and perrons with exempied mcome whach 18 meluded m total mncome  The
prmciple adopted 18 to caleulate the tax (ancluding super tan) on the whole mcome of the
a3sessee and levy that proportion of 1t which the lable mcome bears to the whole mecome
The 1mportant powmt about #ins amendment 18 that tho wte applied to the taxable income
18 the rate applicable fo {lhe whole income In the case of non British non residents
meome-tax will be payable 4t the maximum rate—Objeots and Reasons

-4 * * * *

The reference to Burma mifroduced in sub.gection (1) of seetion 17 of the Aet 18
gnde for the purpose of according to States m Burma ‘the same treatment as 18 accorded
v the Burman law to Staies m India

The words mserted 1n sub section (2) of section 17 of the Act are necessary, because
o1 umegstered firm may under scetion 23 (5) of the Act be assessed ns & registered firm
‘ﬂ:\d the present sub section 18 not ntended to apply where an unregistered firm 19 so
asessed  Select Commaltee Reporl -
7
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come had been a sum less by one had 1 been his total wmcome the
rupee than that linut, and same proportion as his total
(0) the amount by which Ins come bears to lus tolal world m
total mcome exceeds that sum come, and in the case of any othe

non-resident person, the wmcome.-
taz payable by him or on his be:
half on Tas tolal wmcome shall be
at the mavimum rate and the
super-tax payable thereon shall
be an amownt bearing to the total
amount of super-tar whch wonld
have been payable on Ins total
world wmcome had 1t Dbeen fus
total income the same proportion
as s total income bears to his
total world wmcome

(2) Where there 1s wcluded
wm the total mcome of. any assessee
any wncome (wcludmg come
from a share wm an unregistered
firm, of assessed as such) exempt-
ed from tax by or under the pro-
mswons of thas Act, the wncome-
tax excludwmg super-tax payable
by the assessee shall be an amount
bearmng to the total amount of the
wmcome-tar excludmg super-tax
which would have been payable
ost the total income had no part of
1t been exempted the same pro-
porton as the umerempted por-
twon of the total income bears to
the total income

CHAPTER IV
DEDUCTIONS AND ASSESSMENT
Payment by dedustion at 318 (1) Omutted by Act XVilTl of 1933

gource

(2) Any person 1esponsible (2) Any person 1esponsible
for paymng any mcome chargeable for paying any mcome chargeable

NOTES
Sectrton 17, Swb section (2) -~In the Assembly the words ‘‘the income-tax excluding
super tax pavable by the assessee shall be an amount bearmng to the total amount of the
meome-tax excluding super tax’’ were substituted for the words ‘‘the tax payable by the
assessee shall be an amount bearmng to the total amount of the tax mecluding super-tax”

origmally m the Bill

The object of this was to prevent what would have been 'vtherwise done, w1z, t0
jnclude the allonance of relief from super‘tax 1 respeet of pavments of life assurancé
and to exclude them ulso from tax free securities This was not the intention
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under the head ‘‘Salaries’’ shall,
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under the head ‘“Salaries’’ shall,

at the time of paymen{, deduct at the time of payment, deduct
imcome-tax hut not super-lax on income-lax and super-tar on the
the amount payable at the 1ale amount pavable af a rale 1epre-

senting the arerage  of the 1ates
applicable to 1he estimaled total
income of 1he assessee under this
lead

Provided {hat such peison mayv, at the time of making any
deduction, mmeiease or 1educe the amount to he deducted under this
sub-section for the puipose of adjusting any exeess o1 deficieney
ausmg out of any previous deduction o farluie to deduct

(2-41) Noiwithstandmg anvthing herembefore eonlamned for the
purpose of makmg the deduetion under sub-scction (2), there shall be
included 1 the amount pavable any meome chaigeable under the head
“*Salaiies"’ wlich 15 pavable fo the assessee out of India by o1 on
behalf of the (rown, and the value 1 1apees of such mecome shall be
caleulated at the pi1ceeiibed vale of exchange

(2-B) .luy person responsible
for payimg any mcome chargeable
under the head ‘‘Salaries’ to a
person ot 1esident m  Bifsh
Inda shall at the tome of payment
deduct mcome-tar at the maavmum
1aterand also super-taa at the iate
o1 1ates applicable to the estimated
mcome of the assessee under this
head

(3) The person responsible for paying any income chargeable
under the head ‘“Interest on secuiilies’’ shall, unless otherwise pres-
eribed m the case of any securily of the Cential Government, at the
time of payment, deduct Income-lax hut not super-tax on the amount
of the mterest parable at the maximum 1ate

applicable o the estimatled mecome
of the assessee under this head:-

Provided {that wheie the In-
come-tax Officer gives a certificate
m writing (which certificate he
shall give 1n every proper case on
the application of the assessee)
that to the best of s hehef the

Piowvided thal where the Im-
come-tax Officer gives a certificate
in writimg (which certificate he
shall give 1 every proper case on
the application of the assessee)
that to the best of his belief the

NOTES
Sectron 18 deals with deduction of tax at source and 18 mmended in the following

ways —

‘ 8ub seotion (2) as omended provides for deduction of super tax at source from
Salanes’’ and 15 otherwise amended to conform with the ‘‘slab’’ system of rates

maxim

8ub sectron (2 B), a new provision, provides for the deduction of indome-tax at the
um rate and super tax at source from ¢‘salares’’ pajable to non residents
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total mmcome of a recipient will he
less than the minimum liable to 1n-
come-tax o1 will be liable to a 1ate
of mcome-tax less than the maxi-
mum 1ate, the person responsible
for paying any income herein re-
feried to to such recipient shall,
until such certificate 1s cancelled
bv the Income-tax Ofheer, pay the
meome without deduction or de-
duet the tax at such less i1ate, as
ihe case may he

(3-A) Where the Tncome-tax
Officer has 1eason to helieve that
the total 1ncome of any person
residing out of British India to
whom any interest not bemng ‘“In-
terest on Securities’ 15 pavable,
will 10 any vear exceed themaxi-
mum amount which 1s not charge-
able with super-tax under the law
for the tume bemg m foree, he
may, by order i wiiting, require
the person responsible for paying
such interest to such person to
deduet at the time of pavment
jncome-tax and super-tax at the
rates determined bv- the Income-

[5 18

NEw.

total mcome or the total world
uicome of a recipient will he less
than the mmimum liable to mcome-
tax o1 will he lable 1o a rate of
meome-tax less than the maximum
1ate, the person responsible for
paying any income referred to wn
this sub-section o1 1 sub-section
(2-B), as the case may be, to such
1eciplent shall, until such certi-
ficate 1s cancelled hy the Income-
tax Officer, pay the income without
deduction o1 deduect the tax at such
less 1ate, as the case may be

(3-4) Ay person responsible
foir payng to a person not resident
m British India any wnterest not
bewng ““Interest on Securities’, o1
any other sum char geable under
the provisions of tls Act, shall,
at the tvme of payment, unless he
1s Tnmself lLable to pay wmcome-
tar thereon as an agent, deduct
mcome-tax at the mavimum 1ate

(3-B) Where the Income-tax
Officer has reason to believe that
the total world income of any per-
son residing out of British India
to whom any interest not being
““Interest on Securities” o1 any
other sum chorgeoble under this
Act 1s pavable, will in anv vear
exceed the maximum amount
which 18 not chaigeable with
super-tax under the law for the
time bemg in foree, he mav, by
order 1m writing, require the
person responsible for making
such payments to such person to
deduct at the time of pavment

NOTES
Sectipn 18, Sub sectron (3 A), a new provision, provides for deduchion of tax ab

<ource from. nterest ‘and other payments made to non residents

In tlie ease of residents it

s not sdvisable to make such deduction becanse of practical compheutions, but in the case

'of non residents 1t 18 advisable to secure the tax this way 1f 1t con be dome

Where

deduchon at source 18 not prdcticable, the payments will be disallowed 1n the payer’s

assessments (Sections 9, 10 and 12)

¢3-B) (3-C) and (3-D) [which are re numbered (3 C),

Consequential amendments are mnde 1 sub sectiond

3-D) and (3.%)]
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tax Officer lo be applicable to the
total income of such person in tha

year

(3-B) Where the peison 1es-
ponsible for payms any ferest
not bemng ““‘Interest on Seeurifies™
to any person pavs {o thal peison
m any vear an  amounti of <ueh
mterest exceeding in the agegie-
gate the maxvmum amount which
1s not chargeabhle with super-tan
unde1 the law for the {ime hemye
m foree, the peison  1esponsible
fo1 paying snch mterest <hall, 1f
hie has not reason i{o beheve that
the recipient 1= resident m Brilish
India, and no order under sub-
section (3-A) has been 1ecerved
1espect of such 1ceipient, deduet
at the time of pavment mcome-{an
on the total amount of <uch mfer-
est at the 1ate appropuiafe to such
total, and super-tax on the amount
by which such tolal exceeds the
mavimum amount not chaigeable
with super-tax at the rate apph-
cable to such exeess

(3-C) Wheire the Tncome-tax
Officer has reason 1o heheve that
any peison, who is a <haicholder
m a company, 1s 1esident out ol
Butish India and {hat the fotal
mcome of suchi person will in anv
vear exceed the maxumum amount
Wwhich 1s not chaigeable to super-
tax under the law fo1 the time

Ing 1 force, he nay, by oirder
In writing, requre the prmeipal
officer of the company to deduct
3‘; the time of payment of any
Sgllgein%dfl om the companvy 1o the
ot Sua](l) er in that year super-tax

rate as the Tncome-tax
ratge;;ﬂ?)ﬂdetermme as being the
Plicable . respect of the

Tun Ixpiax Income-1ax Act, 1922 93
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supei-tax at the 1ates deterpmed
by the TIncome-tax Officer to he
appheable {o the total woild
meomeof such personn that year,

(3-C) Where the person res-
ponsible {01 paving any inteiest
not bemg “Interest on Secuiities’”
or any other swm chargeable un-
der tins dct to any person makes
1o thal peison w any year pay-
ments exceeding 1 the aggregate
the maximum amount which 1s not
chairgeable wath  supei-tax under
the law fo1 {he tune hemg in foice,
the  person  responsible  for
maiing - such  payments, shal,
if he has not reason to helieve
that the 1ecipient is resident
m Bntish Tndia, and no oider
under  sub-seclton (3-B)  has
heen veeerved m respeet of such
reciprent. deduct at the time of
pavmen{ * * ¥ ¥ suner-tax on the
amount hv which the {otal amount
of such payments exceeds the
maximum amount not chaigeable
with super-tax at the rate apph-
cable to such excess

(3-D) Where the Income-tax
Officer has reason to believe that
anv person, who 1s a shareholder
in a company, 1s resident out of
British India and . that the tota!
world mcome of such person will
m any veal exceed the maximum
amouni which 1s not chargeable to
super-tax under the law fo1 the
time hemng 1n foice, he may, bv
order m writing, require the prin-
cipal officer of the company to
deduct at the time of payment of
any dividend from the companv
to the shareholder m that year
super-tax at such rate as the In-
come-tax Officcr may determine as
heinig the rate applicable 1n rtes-
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Orp.
income of the shareholder 1 that
year.

(3-D) If i any year the
amount of any dividend or the
aggregate amount of any divi-
dends paid to any shareholder by
a company (together with the
amount of any mcome-tax payable
by the company m respeect theie-
of) exceeds the maximum amount
of the total mcome of a person
which 1s not chargeable to super-
tax under the law for the time
bemg m foree, and the prmeipal
officer of the company has not
reason to helieve that the share-
holder 1s resident 1n Biitish India,
and no oider under sub-section
(3-C) has been recerved m 1espect
of such shareholder by the priner-
pal officer fiom the TIncome-tax
Officer, the prmecipal officer shall
at the time of payment deduct
super-tax on the amount of such
excess at the rate which would be
applicable under the law for the
time being 1 force if the amount
of such dwvidend or dividends
(together with the amount of such
income-tax as aforesaid) econsti-
tuted the whole total mecome of
the shareholdel

Tae Inviaxn IwvcoMe-Tax Aor, 1922,
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New.
peet of the 1income of the share-
holder 1n that year.

(3-F) If mm any year the
amount of any dividend or the
aggregate amount of any dind-
dends paid to any shareholder by
a company (together with ftne
amount of any income-tax payable
by the company in respect there-
of) exceeds the maximum amount
of the total income of a person
which 1s not chargeable to super-
tax under the law for the time
bemg 1 foice, and the principal
officer of the company has not
1eason to beheve that the share-
holder 1s 1esident 1n British India,
and no order wunder sub-Section
(3-D) has been 1eceived in respect
of such shareholde1 by the princi-
pal officer fiom the Income-tax
Officer, the principal officer shall
at the fime of payment deduct
super-tax on the amount of such
excess at the rate which would be
applicable under the law for the
time being in foree, 1f the amount
of such divadend or dividends
(together with the amount of such
mecome-tax as aforesaid) consti-
tuted the whole total income of
the shareholder

(4) Allsums deducted in accordance with the provisions of
fhis section shall, for the purpose of computing the iniome of an
assessee, be deemed to be income received

(5) Any deduction made 1n
accordance with the provisions of
this section shall he treated as a
payment of income-tax or super
iax on behalf of the person from
whose mcome the deduction was
made, or of the owner of the
security, as the case may be, and

(5) Any deduction made in
accordance with the provisions of
this section and any sum by which
a dindend has Dbeen wncreased
undes Sub-section (2) of sectron
16 shall be treated as a pavment
of 1ncome-tax or super-tax on
behalf of the person from whose

NOTES
Section 18, Sub sectron (5), as amended, mcludes income-tax on 2 ‘dividend as agum
for which credit 1s to be given to the shareholder in his assessment.
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credit shall be given to lnm {here-
for i the assessment, 1T anv,
made fo1 the followmg year unde:
this Act

Tae Inpaxy Ixcomr-tax Act, 1922

99

NEw.
mecome the deduction was made,
or of the owner of the security os
of the shaicholder, as the case
may he, and credit shall be given
to him therefor in the assessment,
1 any, made for the followimg
vear under this \etl

Pirowvided that, 1f such peison or such owner obtains, m accord-
ance with the provisions of {his Act, a 1¢fund of any poition of the

tax <o deducled, no credit <hall
refund

Provided fuither that wanere
such person 01 OWner 1 a pe1son
whose meome i< nelnded wnder
the provisions of sub-zeetion (3)
of scefion 16 m fhe fotal ncome
of another peison that per<on
shall he deemed to he the person
or owner on whose hehalf pav-
ment has heen made and to whom
credit shall he given in the assess-
ment for the following veas

be given for the amount of such

Provided fuither that where
such person or owner 1s a person
whose income 1s mecluded under
the provisions of clause (¢) of
sub-section (1) o1 sib-seclion (3)
of sfclion 16, section 44-D, 01 Sec-
fion 44-F, m the total mmeome of
another person such other person
shall he deemed {o he the person
or owner on whose hehalf pay-
ment has been made and to whom
credit shall be given 1 the assess-
ment for the following vear

(6) All sums deducted in acecordance with the provisions of
this section shall be paid within the preseribed time by the person
maling the deduction to the ciedit of the Ceniral Government or as
the Central Board of Revenue directs

(7) If any such person does not
deduct and pay the tax as requiled
by or under thns section, he shall,
Without piejudice to any other
Consequences which he mav incur,
be deemed to he an assessce m
default in respect of the tax

(7) If any such person does
not deduct o1 after deducling fails
to pay the tax as 1equired by or
under this seclion, he, and w the
cases specified 1 sub-sections
(3-D) and (3-E) the company of
which he 18 the principal offcer
shall, without pirejudice to any
other consequences which he o1
may ecur, be deemed to be an
assessee 1 default i respect of
the tax

Provided {hat the Income-lax Officer shall not make a direction

Won (1) of section 46 for the recovery of any penalty

b anfad A A A

8 NOTES
! ection 18, Sub seation (7), as amended, provwides, m the case of tax not deducted

a
g fﬂ:’m‘c& under sub sections (3 D) ond (3-F), for 1ts 1ecovery from the company as waell

om the principal officer

Lasd
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from such person unless salisfied that such person has wilfully failed

lo deduct and pav the lax

(8) The power to levy by deduction under this seetion shail he
without prejucice to any other mode of recovery

OLp

(9) Every person deducting
income-tax or supei-tax in acceord-
ance with the provisions of sub-
section (3), (3-A), (3-B), (3-C)
or (3-D), shall, at the time of pay-
ment of interest o1 dividends, fu-
msh to the person to whom such
payment 1s made a certificate to
the effect that income-tax o1 super-
tax has been deducted. and speci-
fving the amount so deduected, the
rate at which the tax has been
deducted, and such other parti-
culars as may be presciibed

19 Tn the case of 1ncome
chargeable  under
any head othei than
“‘salaries’’ or ‘“‘in-
terest on securities”’, and i any
case where 1ncome-tax has not
been deducted 1n accordance with
the provisions of section 18, the
tax shall be payable by the asses-
see direct

Payment 1n
other cases

Nrw.

(9) BBvery peison deducting
mcome-tax or super-tax in accord-
ance with the provisions of sub-
section (3), (3-4), (3-B), (3-C)
(3-D) 01 (3-E), shall, at the tume
of payment of the sum from which
tax has been deducted, furnish to
the person to whom such payment
18 made a cerhificate to the effect
that income-tax or super-tax has
heen deducted, and specifving the
amount so deducted, the 1ate at
which the tax has been deducted,
and, such other particulars as may
be preseribed

19 In the case of wcome
respect  of  which
promsion S ot
made under sectron
18 for deduction of income-tar at
the time of payment, and m any
case wheire wncome-tax has mot
been deducted wn accordance with
the prowmsions of section 18, -
come-tax shall be payable by the
assessee dwrect

Payment m
other cases

19-A  The principal officer of every company shall, on or before
the 15th day of June m each yea:, furmish to

Supply of mformation
regarding divadends

the prescribed officer a retman 1n the preseribed
form and verified 1n the preseribed manner of

the names aud of the addiesses, as entered in the register of share-
holders mamtained by the companv, of the shareholders to whom a
dividend o1 aggregate dividends exceeding such amount as may be
preseribed 1 tlus bhehalf has or have heen distributed duiing the
preceding vear and of the amount so distributed to each such share-

holder

NOTES

Section 19 18 enlarged i consequence of the amendment of seetion 18

Income-ta¥

shall be pavablc bv the assessee direct 1f not deductable and deducted under section 18
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20 The punepal oflicer of every company shall, at the time of

Certifiente by company

distribution

of dividends, furmsh to eve: Y

to sharcholders recmving  person 1eeewving a dividend a certaficate to the

dinidends

effect that the company has paid or wiil pay

meome-tax on the profits which are hemg distributed, and specifying
such other particulars as may be preseribed

Orp
20-A  The person responsible

Supply  of LOT paving any in-
wformation ferest mot  bemg
wgarding an- ¢ Tytarest on seeur-
lerest

ttes” shall. on or
before the fifleenth dav of June n
each vear, furnish to {he peserib-
ed officer a return m the preseribed
form and venified m  the p1es-
cithed manner of the names and
addiesses of all peisons {o whom
durimg the previous financnl vear
he has paid interest or aggregate
mterest exeeeding  sueh  amonnt
not hemg less than one thousand
rapees as mav he  preserthed
this hehalf. together with the
amount paid {o each such person

21 The presenbed person m
Amual  re the case of every
turn Government  office,
aud the principal officer 01 {he
preseribed peison m the ease of
every loeal authority, companv
or other public hody or assoca-
tion and eveyv private emplover
shall prepare, and, witlun {hutv
days from the 31st dav of M arch
m each year, deliver o1 caunse to
he delvered to {he Tncome-tax
¢ m the preseiibed form, a
retnrn m writing showing—

(@) the name and, so far as it

1
S known, the address, of eveiv
\M—-‘__

New
20-A The person responsible

Supply  of 1Ol paving any m-
mformation terest not bemg
rezarding an “Tpiepresgt on secur-
terest,

ties® shall, on or
belore the fiftcenth day of June mn
cach yvear, fmimsh to the preserib-
ed officer a 1eturn in the presciihed
form and ve1ified 1n the preseribed
manner  of the mnames and
addiesses of all peisons {0 whom
during the previous financial vear
he has paid mterest o1 aggegate
mterest exceeding such amount
not bemng less than four hundred
1upees as mav he preseribed n
this hehalf, together with the
amount paid to each such person
21  The prescribed person in

Amual  re- the case of ecvery
turn Goveinment office,
and the prineipal officer or the

prescirbed person in the case of
evely local authority, company
or other public body or associa-
tion, and every private emplover
shall prepare, and, within thuty
days from the 31st dav of March
i each yeai, dehver or cause to
he dehvered to the Tncome-tax
Officer 1n the prescribed form, and
verified wn the prescribed manner,
a relfmin m writing showmng—
(a) the name and, so far as 1t
18 known, the address, of evervy

NOTES

Payment
Offiser

Secty
Vorifable

Sectron 20 4 reduces Tiom Ry 1,000 to Rs 400 the munmmmum amount of the interest
which the payer has under section 20 A to report aunually o the Income tax

o% 21 18 amended so as to make the hanual return of salaries of employees
A penalty 18 provided in section 52
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f10n such person unless satisfied that such peison has wilfully failed

to deduet and pay the tax

(8) The power to levy by deduction under this seetion shail be
without prejudice to anv other mode of recovery

Orp

(9) BEvery person deducting
Imcome-tax or supei-tax in accord-
ance with the provisions of sub-
section (3), (3-A), (3-B), (3-C)
or (3-D), shall, at the time of pav-
ment of interest o1 dividends, fur-
msh to the peison {0 whom such
payment 1s made a cerfificate to
the effect that income-tax o1 super-
tax has been deducted. and speci-
fying the amount so deducted, the
1ate at which the fax has bheen
deducted, and such other parti-
culars as may he prescribed

19 TIn the case of imcome
chargeable  under
any head othei than
‘“salavies’’ or ‘“in-
terest on securities’’, and m any
case where 1ncome-tax has not
been deducted m accordance with
the provisions of section 18, the
tax shall he payable by the asses-
see direct

Payment 1
other cases

New

(9) Kvery peison deducting
income-iax or super-tax in aceord-
ance with the provisions of sub-
section (3), (3-4), (3-B), (3-C)
(3-D) o1 (3-E), shall, at the tune
of payment of the sum from which
taxr has been deducted, furmsh to
the peison to whom such payment
1s made a certificate to the effect
that imcome-tax or super-tax has
been deducted, and specifving the
amount so deducted, the rate at
which the tax has been deducted,
and, such other particulars as may
be preseribed

19  In the case of wmcome
respect  of  which
promsion 18 Mot
made under section
18 for deduction of wncome-tar at
the time of payment, and wm any
case where wncome-tar has not
been deducted wm accordance with,
the prowswons of section 18, w-
come-tax shall be payable by the
assessee durect

Payment 1m
other cases

19-A  The principal officer of every company shall, on or before
the 15th day of June m each year, furmsh to

Supply of information
regarding dividends

the preseribed officer a return 1 the presecribed
form and verified 1 the preseribed manner of

the names and of the addresses, as entered in the register of share-
holders mamtained by the company, of the shareholders to whom a
dividend or aggregate dividends exceeding such amount as may be
preserihed 1in  this behalf has or have been distributed dming the
preceding vear and of the amount so distributed to each such share-

holder

NOTES

Section 19 1s enlarged n consequence of the amendment of section 18

Tnecome-tax

fhall be pavable by the assessee direct 1f not deductable and deducted under section 18
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20 The principal officer of everv company shall, at the time of

Coertinente by compam

dis{ribution

of divdends, furmsh 1o every

to shrchalders  reeeving  pedson recelving a dividend a eeniifienie to the

dinidends effeet that

the company has  pawd or wiil pay

meome-tax on the profits which ave being distiibuted, and speeifying
sueh other partiewlars as may he preseribed

Ovp
20-A  The per<on 1esponsihle
of LOr paning any in-

Supply
mformation {er1eost nnd hemne
regardme - Inferes! on seeinni-
{erest

{toe’’ <hall, on or
hefore the fifteenth day of June
each vear, furmsh {o the proserib.
ed officer a return i the pre<eribed
form and venfied in the pres.
eribed manner of 1he nam < and
addiessee of all peyeons ta whom
during the previons finaneinl yeoay
hie Bas paid interest or ageregate
mteres{ exeeedimg el amonnt
not being lece thay one {thousand
pees s nnty e prosetthed in
this hehalf, fogeiler with  the
amount paid {o cach =urh percon

21 The meseribed peison m
the cace of merv
Government  offiee,
and the prmapal  officer oy the
presenbied persan in the ense of
e loeal  authorify, company
0 other public holdy ar a<acia-
Bon and everv private amplove
shall prepare, and, within {hirtv
davs from the 31 dar of Mateh
m each vear, deliver o eaune 1o
be dehvered to the  Tnenme-tan

r h(]'el m the preseribed foim. o
thum m wnting <howing—

Annud  re
turn

. (@) the name and, so far as i
MOWn - the addvess, of overy

Nuw
20-A T'he peizon Tes<ponsible
Supph of Tor pavimg any -
wnformation terost  not ])Cm!.;‘
ronrding e Y cel on seeun-
1orest,

fiee” shall, on or
betfore the fiftcenth day of June in
eaeh vear, fwmch to the pre=erib-
ed offieer o yeturn the preserihed
fo1m and v erified in the precembed
manner  of  the  namec  and
addreso o of all 9ra-ons o whom
durines the provions inaneial ven
Ie has pawd inloredt or npmoeerate
atoro st oveeodine cucl omonud
nol heing les than Feaits haageed oo ol
papers ag mmy e prescribed in
fhie Isehinlf, tovrether with  {he
ot puid o each cudhi proyaon

21. The presenhed person in
Lnnul Y. ﬂif' TR ol evely
tum Governneant  oftice,

and the pomcipad oheer o1 the
preceribied persen in the e of
mvery Jacal  anthorty, comyvany
ar oflier publie badyv o1 asvoem-
o and every provale cblove
Gl prepme, amd, witlay Hhin b
daxvs from {he Stet dav of el
moenel venr deliver or eause {0
e delivored  fo the  Ineome-fay
Officer m the preceribod form, and
vertfied in the presenhed amameer
noreturn in v aitinge <howangr -
(@) the npwe ad ~o Ty ax it
is known, {he addicoe, o every

Section, 20 4 ~

cduces from Rs 1,01
%%Tgrﬁn‘t Whieh the

Sectian,

[y
Tenfinhle A 2 ,’3 amended 8o ns to mnke tho
penalty s proviied section 62

NOTIR

0 1o Ra, 100 the ydnunma wrum
. ot 0of thr ute raosf
paver has undor seetion ‘ l

e tr—— it . e s s ey

20A to rveport nunundiv ot the Iy e tex

numand return of rdaviea 08 Guglay o
)
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person who was recerving on the
saxd 31lst day of Maxch, or has
1ecerved during the year ending
on that date, f1om the authoiity,
company, body, association or
private employver, as the case may
be, any 1mecome chargeable under
the head ‘‘Salaries™ of such
amount as mav he presciibed;

(D) the amount of the income
80 received bv each such person,

and the time o1 times at wlich
the same was paid,

(¢) the amount deduected 1n
respect of 1ncome-tax from the
income of each such person

22 (1) The prineipal officer
of every company
shall prepare, and,
on or before the
fifteenth day of June in each year,
furnish to the Income-tax Officer
a return, i the prescribed form
and verified 1 the preseribed
mannei, of the total imcome of the
company duiing the previous
year

Return of
income

[S 22

Nrw
person who was 1eceiving on the
said 31st day of Maich, or has
recerved 01 (o whom wae due
dming the year ending on that
date, f1om the authoiity, company,
body, association or private em-
ployel, as the case may be, any
meome chaigeable under the head
“‘Salarres’’ of such amount as
may be preseribed,

(b) the amount of the meome
so received or so due by each such
person, and the time o1 fimes at
which the same was paid or due.
as the case may be,

(¢) the amount deducted m

pespect of imecome-tax and supei-
tax from the meome of each such

person

22 (1) The Income-lay

Officer shall, on or

Return  of pofore the 1st day
meome

of May wm each yeat
gwe notice by publication w the
press and by publication wm the
prescribed — manner, 1equirig
every person whose total income
durwng the previous year exceeded
the mamvmum amonnt which 1s not
chargeable to income-tax to fur-
nash, withw such period not bemng
less than svrly days as may be
specified wn the notce, a 1 eturn, M
the prescribed form amd verified
wm the prescribed manner, setbing
forth (along with such other
partwculars as may be required by
the notice) his ftotal wncome and
total world income during thal

year

NOTES

<¢Section 22 (1), as amended, prescribes compulsory returns and section 22 (2) m
consequence makes optional the 1ssue by the Income-tax Officer of the notice, now compul-

sory, calling for a return of income

This change m the law follows the Umitgd Kmgdom

iaw and 1t 18 mlended as i the Umted Kingdom that the Income-tax Officer should (as he
now does) 1ssue notice to cach person whom he believes to have an assessable income
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Provided that the Income-tax
Officer may, 1 Ins discietion, ex-
tend the date fo1 the delivery of
the vreturn in the case of any
company or class of companies

(2) In the ease of anv person
other than a companv whose total
meome 15, m the TIncome-tax
Officer’s opmon of sueh an
amount as to 1ender such peison
liable to mcome-tax, the Income-
tax Officer shall se1ve a notice up-
on him requiring him to furmsh,
withim such period. not being less
than thuty days, as may be speci-
fied mn the nofice, a return m the
preseribed form and veurfied m
the preseribed manner selting
forth (along with such other
particulars as may he provided
Tor in the notice) his total mecome
dwimg the previous vea

(3) If any peison has not
fuinished a 1eturn within the time
allowed by or under sub-section
(1) or sub-seclion (2), or having
furnished a return under either
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Provided that the Income-tax
Officer may wm lhas discietion ex-
tend the date for the delwery of
the 1etwin m the case of any per-
son 01 class of persons

(2) Tu the case of anv peison
© * * * whose tolal income 1s, m
the Income-tax Ofheer’s opmion,
of such an amount as o 1ender
such person liable to income-lax,
the Income-tax Officer may seive
a notice upon hm 1equuing him
to furnish, within such peirod, not
bemng less than tharty days, as
may be specified 1 the notice, a
return . the presciibed form and
verified 1 the preseribed manner
setting forth (along wnith such
other particulars as may he pro-
vided fo1 in the notice) his total
income and total world wmcome
during the previous vear

Provided that the Income-tar
Officer may m his discretion ea-
tend the date for the delwery of
the return

(3) If anv person has not
fuinished a 1etuin within the time
allowed by or under sub-section
(1) or sub-section (2), or having
furnished a retwmin under either

of those sub-sections, discovers of those sub-sections, discovels

NOTES

The object of the provision preseribing compulsory returns 1s to enable the Income-tax
authouities to deal with defaulters who conceal the fact ihat they have taxable ¥ncomes
1t 18 not considered right that thc ouus of findmg such persons should be on the Income-
tax authorities and thus provision coupled with the penally provisions (section 28) and the
cxtension of the time for mmitinting assessments (section 34) 13 desmigned to pufi the Income-
tax authorities 1n a position 1o deal adequately with defaulters

Seofvon 22 (3) allows an assessec to file n return or revsed return before assess-
ment 18 made and so to eseape an assessment under section 23 (4) He 1s to refam tlus
Tight [sce section 23 (4)], but m order to prevent lum pscapwng the consequences of sub-
mitting an orginal false return or evading the penalty for failure to submuit a return,

1he closing words of this sub section have been qmitted and a surtable ‘proviso has been
mscrted m section 28

Section 22 (5), a now provision, takes the place of section 38 (3) ~vhich 18 deleted
1t 1s '(ionsxdercd that thesec particulars should be furmshed as part of the return of m-
tome '*—O0bjcois and Reasons
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any omission o1 wiong statement
theremn, he may furmsh a retwn
o1 a 1evised return, as the ecase
may be, at any tune hefore the
assessment 1s made, and any 1c-
turn so made shall be deemed to
be a 1etwan made i due time
under this seclion

(4) The Tncome-tax Officer
may seive on the prieipal officer
of any company or on any peirson
upon whom a mnofice has bheen
served under sub-section (2) a
notice requring him, on a date to
be therem specified, to produce,
or cause to be produced, such ac-
counts o1 documenis as the In-
come-tax Officer mav 1equre

[S 22

New
any omission or wiong statement
therein, he may furnish a return
o1 a revised 1eturn, as the case
may be, at any time hefore the
assessment 1s made * 7 * *

(4) The Income-tax Officer
may seive © © * T on any person
who has made a 1elurn under sub-
sectron (1) or upon whom a notice
has been served under sub-section
(2) a notice requning him, on a
date to he theirein specified, to
produce, o1 cause to he pi1oduced,
such aceounts or documents as the
Income-tax Officer mav requiie

Piowided that the Tneome-tax Officer shall not require the pio-
duction of anv accounts 1elating 1o a period more than thiee vears

pr1or to the previous year

(5) The presciibed form of
the returns 1eferred to wm sub-
sections (1) and (2) shall, wn the
case of an assessee engaged
any buswness, profession or voca-
tiom, require hum to  furnish
particulars of the location and
style of the principal place where-
wm he cariies on the buswmess, pro-
fesston or wvocation and of any
branches theseof, the names and
addresses of his partners, if any,
in such business, profession or
vocation and the extent of the

NOTES,.

In sub-section (1) of section 22 of the Aet we have altered the wordmg so as to
require the notice under that sub section to bhe published both 1n the press and also n'the
presecribed manuner insiead of allowing publication in either manver

It has been made clear to us that notwathstanding such publication of notices Govern
ment mtend that notices shall ns Iutherio be served on all persons beleved to have imcomes
lable to assessment —Sclect Commitice Report

Section 22 (1)

In the Assembly ‘‘mixty days” were substituted for ¢‘thirty days’’

and the proviso wns added to give diseretion to the Income-tax Officer to extend the date for
delivery of the relurn  Particulars of total world 1income are also to be given The
section has been amended so as to do away with serving notices both under section 22 (1)

and 22 (2) before calling for accounts
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23 (1) If the Income-tax
Officer 1s satisfied
that a 1eluin made
under seclion 22 1s
coriect and complete, he shall
assess the lotal mcome of the
assessee, and shall determine the
sum payable hy him on the basis
of such return

Asscess
ment

(2) If the Income-tax Officer
has 1eason to helieve that a 1etmin
made under section 22 1s 1mco1reet
o1 1mcomplete, he shall seive on
the person who made the retuin a
notice 1equuiing him, on a date to
be therem speecified, either to at-
tend at the Income-tax Officer’s
office o1 to produce, o1 to cause to
be there produced, any evidence
on which such person may rely in
support of the retuin

Tan Inpiany Income-Tax Aor, 1922
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share of the assessee and the
shaires of all such partners wn the
mofits of the buswness, profession

o1 wvocatwon and any branches
thereof.

23 (1) 1f the Income-tax
Officer 1s salisfied
e S E B S gthont 1 equiring

the prcsence of the
assessee 01 the production by him
of any evrdence that a return made
unde:r section 22 1s coirect and
complete, he shall assess the total
mecome of the assrssee, and shall
determine the sum pavable hy him
on the hasis of such return

(2) If the Income-tax Officer
s not satisfied without 1equiring
the presence of the person who
made the return or the production
of cvidence that a retuin made
under sectwon 22 s coriect and
complete, he shall serve on such
peirson a notice requiring ham, on
a date to be theiemn speecified,
either to attend at the Income-tax
Office1’s office er to produce, or to
cause to he theie produced, any
evidence on which such peison
may rely i suppoit of the return

-(3) On the day specified in the notice issued under sub-section
{2), or as soon afterwards as may be, the Income-tax Officer, after
hearing such evidence as such peison may produce and such other
evidence as {he Income-tax Officer may require, on specified points,
£hall, by an order 1n writing, assess the total immcome of the assessee,
and determine the sum payable by him on the basis of such assess-

ment

(4) If the principal officer of
any company or any other peison
fails to make a return under sub-
section (1) or sub-section (2) of

(4) IT any person fails to
malke the return requred by any
notice grwen under sub-section (2)
of sectrion 22 and has not made a

NOTES
Sectton 23, Sub-seclion (4) as amended, will not apply to a persor who makes b

Teturn. under section 22 (3) [see mote on Section 22 (3) above]

In the case of assess-

ment under this sub.soction there has hitherto been mo piovision an terms for refusal of

Tegstration to 5 firm

This has now been remedied
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section 22, as the case may be, or
fails to comply with all the terms
of a notice issued under sub-sec-
tion (4) of the same seclion or,
having made a ieturn, fails to
comply with all the teims of a
notice 1ssued under sub-section
(2) of this seetion, the Income-tax
Office1 shall make the assessment
to the best of hus judgment and,
in the case of a registered fim,
may cancel its registration

[S. 23

New
1eturn or a revised relurn under
sub-section (3) of the same sec-
tron, or fails 1o comply with all
the terms of a notice 1ssned under
sub-section (4) of the same sec-
tion or, having made a retuin,
fails to comply wath all the terms
of a motice 1ssued under sub-sec-
tion (2) of this section, the In-
come-tax Officer shall make the
assessment to the best of lus
judgment and deteimane the sum
payable by the assessee on the
basis Of such assessment and, m
the case of a firm may refuse to
register at or may cancel s regis-
tration of of 15 already regqestered:

Provided that the 1egistration of a firm shall not be cancelled
until fourteen days have elapsed from the issue of a notice by the
Income-tax Officer to the firm mtumating his intention 1o cancel 1ts

registration

(8) Notwnthstanding any-
thing contawmed in the foregowng
sub-sectrons, when the assessee 1S
a firm and the total income of the
firm has been assessed under sub-
section (1), sub-section (3) or
sub-section (4), as the case may

e,—

(a.) w2 the case of a register-
ed firm, the sum payable by the
firm itself shall not be deternmined
but the total wmcome of each part-
ner of the firm, including therein
his share of its wcome, profits
and gains of the previous year
shall be assessed ond the sum pay-
able by him on the basis of such
assessment shall be determined

NOTES
Section 23, Sub section (5), a new sub section, provides that n the case of la rems
tered firm the partners and not the firm are o be asseesed and that the partners of an

unregetered firm  may be assessed

tegnstration
may carry forward lns share of loss

share

m the same
A partner’s sharo 1s to he s sghare of the previous year’s profits and he
The firm 18 to be assessed on < non resident pariner’s

way 1f they are avoiding tax by non
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Provided that +f such share
of any pariner 1s a loss 1t shall be
set off agawmst Ins other wncome
01 carried forward and set off
accordance with the provisions of
section 24,

Paowvded further that when
any of such partners 1s a person
not resident wnm Britwsh India hus
share of the wncome, profits and
gawns of the firm shall be assessed
on the fom at the rates whach
would be applicable +f 1t were
assessed on hwvm personally, and
the sum so determned as payable
shall be pard by the fiam, and

(b) @ the case of an un-
1egistered  firm, the Income-tax
Officer may wnstead of determin-
g the sum payable by the firm
wtself proceed wn the manner lard
down wn clause (a) as applicable
to a regustered firm, of, wm has
opuuon, the aggregate amount of
the tax wicluding super-taz, of
any, payable by the partners un-
der such procedwe would be
g1 eater than the aggregate amount
which would be payable by the
firm and the partners mdundually
if the firm were assessed as an
uny egistered firm

23-A (1) Where the Income- Omitted. v
Power  to tax Officer 18 satis-

nssess  mdim  fied that any firm or

i‘;ﬂl members other association of

frms, assoern- 1NA1VIduals carrying

tions and eom- on anv  husiness,

pames other than a Hindu

mdivided farmly or a company. is

———

NOTES
Section 93.4  Seclion 23 A of the Income tax Aect, 1922, has provad practucally a
dead letter, mamly because 1t mposes upon an Income-tan Officer the dufy of determining
Whether the profits and gams of a Company are allowed to accumulate bevond 1ts reason-
dhle, needs, evisting and contingent, having regand to the maimtenance and development of
s busimess  The present clause substitutes a simple arithmetical eriterion for the deter-

1
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under the control of one membe:
thereof, and that such firm o1
association has been foimed or is
being used for the puipose of
evading or reducing the hability
to tax of any member thereof, he
may, with the previous approval
of the Assistant Commissioner,
Pass an order thal the sum pay-
able as mcome-tax hy the fiim or
association shall not be deter-
mined, and thereupon the share of
each member 1 the profits and
gains of the firm or association
shall be included m his total
income for the purpose of his
assessment thereon

Explanation —-A member of
a firm or association who owns the
whole or the major portion of the
capital of the firm or association
shall not by reason only of that
fact be deemed to control the firm
or association

NOTES

mination of the appheability of the sechion to the circumstances of a Company mn any
year . Subsidiary Companies, and Compames m which the public are substantially mterested
are still excluded fiom the operation of the section, but the opportunity has been taken
to amengd the definition of ‘‘Subsidiary Company’’ so as to remove any doubt as tu tha
meanung of the expression ‘‘a company not bemng a company to ‘which ihe provisions of
tlus sub-section apply’ The clause also alters the procedure under the section  Imnstead
of passmg an order to the offect that the sum payable as immcome tax by the company
shall not be determmed and that the proportionate share of each member in the profits
and gams of the Company shall be mcluded in his total income, the Income-tax Officer has
under the present clause merely to deem the profits of the Company to have been disin-
buted as dividends on a given date The assessment of a Company to l?oth meome tax
#ud super tax will therefoie he made whether or not an order i8 pnssed under the section
in 1ts proposed new form -—Objects and Reasons
’ '%[)‘hep change made in the prowiso covers cases where the aceumulated undistributed
profits exceed the value of the fined assets or the pad wp capital taken Awith hozu;
capital belongimng to shareholders, whichever 1s greater We have added an &ddltl(}l:ﬁl
proviso m order fo make allowance for possible cases of wrror m ‘which though jthe iy
sinty per cent of the assessable mcome of the company has not been actually dxsta'lbud s
an amount exceading fifty-five per cent has been distributed 1n such cake we cons: e;
that the company should be given a ressonable opportumty of escaping the opera‘;xon ze
the gection by revising its distribution within three months  The removal of the re er@%w
to subsidiary companies supplements the first change made i the section and secures b
appheation of the section to all compames except compames i which fhe ‘public are 5(1:Z 5
stantinlly mterested in the scnse defined wmn the Ezplanafton  The deletion of clause | of:
(¢) and (d) m the Ezplanatton 181’ con’s.:quentml on the changes ‘made i ‘the main par

tion—=Selec? Commiliee Repo
Hhe su}f?ii?zmz 23 A —The substitution of a rough and ready rule to apply tius secﬁlIOH
chmnnates the canvassing of posiaons like that taken im Harvey v Commissioner 0]'3 ] lﬂ)
cometar, (AT R 1935 Mad 1005, 60 ML J 577, 8 I T C 311, 19035 I T R

[N
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(2) Wheie the Income-iax
‘Officer 1s satisfied that a company
1s under the control of not more
than five of its members and that
1ts profits and gams are allowed
to accumulate beyond 1ls 1eason-
able needs, evisting and contin-
gent, having regard to the mam-
tenance and development of its
husmess, withou! being distaibuted
to the member<, or That a 1ecason-
able part of its prohis and gams,
having 1egaird to the said needs
has not heen distithuted {o 11s
membhers m <ueh  manner as {o
1ender the amount distiihuted ha-
hle to he meluded 1  then total
income, and that such accumula-
tion or failmie to distuihute is for
ihe puipose of pievenimg the
mposition of tax upon any of the
members m 1especet of {hen <haies
m the profits and camns so aceu-
mulated o1 not distuibuted, the
Ineome-tax Officer mav., with the
previous appiroval of the Aswist-
ant Commissionel, pass an oider
that the sum pavahle as mecome-
tax by the companv  <hall not he
determmed, and thereupon the
proportionate shaie of each mem-
ber 1n the profits and gams of the
company, whether such piofits
and gams have heen distiibuted
to the memhers or not, shall he
included m the total income of
such member for the purpose of
lus assessment thereon

Tap Inpiaxy Ixcomp-Tax Acr, 1922.
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(1) Where the In-

come-taa Qfficer s

Power fo as  S0USfied that w 1cs-
sess dividual Pect  of any preve-
1Jrllcmbersof cers gus year the pioﬁﬁs

m compunies

and gams  distri-
buted as  dwvidends

by any company up to the end of
swth month after ils accounts for
that previous year are lard before
Ihe company w general meeting
wcreased by any wicome-tax pay-
able thereon are less than swuty
per cent  of the assessable income
of the company of that previous
yeair, he shall, unless he 1s satrs-
fied that havmg regard to the
losses uicuried by the company in
earhier years o1 1o the smallness
of the profit made, the-payment of
a dwidend o1 a Taiger dundend
than 1hat declared would be un-
reasonable, make wnth the preve-
ous appiroval of {he Inspecting
Adssistant Commssioner an order
wm wirting that the undastribuled
poitron of the assessable wmcome
of the company of that previous
year as computed for wncome-tav
purposes shall be deemed to have
been distributed as  dundends
amongst the shareholders as at
the date of the general meeting
afor esard, and therewpon the pro-
portionate share Theseof of each
shareholder shall be wncluded n
the total income of such share-

23-A

. NOTES
12, whether there wae an mtention on the part of the ghareholders to avoid payment of.

tav

23-A  In the Assembly ihe words ‘“or n larger dividend than that declared’’ have

Deen ndded after dividend to make 1t clem that the gection 18 not mntended to affect those
“8es m which a company might qute mightly and fauly distribute less than 60 per cent
bt be runmng nto danger 1T 1f attempted to distribute more

The words ¢ nysessable mvome’’ were substituted for ‘profits and gamms’’ s the

1ords “‘profits and gmme ’ cre much larger than ¢‘assessable income’’

The Proviso has

Jen amended to make 1t elear that a company which 18 hundied per cent subsidiy of
= Tarent pubhe company shall be regaided ns a pubhe compaiv

9
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Provided that this sub-section
ghall not apply to anv company
which 1s a subsidary company or
in which the public are substan-
tiallv interested

Eaplanation —For the pur-
pose of this sub-section.—

Tar INpiaN INcoME-TAX Aor, 1922,
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holder for the puipose of assess-
mg has total meome -

Prownded that when the re-
serves 1epi esentung accumulations
of past profits which have not
been the subject of an order under
this sub-seclion exceed the paid
up capital of the company, toge-
ther with any loan capital which
18 the property of the share-
holders, 01 the actual cost of the
fixed assets of the company which-
ever of these is greater, this sec-
twon shall apply as f wnstead of
the words ‘suaty per cent of the
assessable income’, the words ‘one
hundred per cent of the assess-
able mcome’ were substituted

Provided further that no
arder under this sub-sectron shall
be made where the company has
distributed not less than fifty-five
per cent of the assessable wncome
of the company, unless the com-
pany, on recewpt of a notice from
the Income-tar Officer that he
proposes to make such an order
fails to make within three months
of the recewpt of such mnofwce a
further distribution of its profits
and gawns so that the total distri-
bution made 1s not less than svrty
per cent of the assessable income
of the company of the previous
year concerned

Provided further that this
sub-section shall not apply to any
company n which the public arc
substamtially wmterested or to a
subsidiary company of such @
company if the whole of the share
camtal of such subsidiwary com-
pany s held by the parent com-
panwy or by the nominees thereof

Erplanation -—For the mpur-
pose of this sub-section,—
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(a) a company shall be deem-
ed to be a subsidiary company 1f,
by 1eason of the heneficial ownei-
ship of shares theiein, the contiol
of the company 1s m the hands of
a company, not bemg a company
to which the pilovisions of this
sub-section apply, or of two or

moie compames none of which 1s
a companv to which those pio-
visions applv,

(b) a company shall be deem-
ed to he a companv i which the
public a1e suhstantially mterested
if shares of {he companv (not
bemg shaies entitled to a fixed
rate of dividend, whether with o
without a fuither right {o pairtr-
cipate m profits) carrving not less
than twentv-five per cont of the
voting power have heen allotted
unconditionally to, or acquuied un-
conditionally hv, and are at the
end of the previous vear benefi-
aally held hv, the publie (not 1u-
cluding a companv to whieh the
movisions of this  sub-section
apply), and 1f any such  shaies
have i the coursewf such previous
vear been the subject of dealings
In any stock exchange m British
India or are m fact freelv trans-
ferable by the holders to other
members of the mubhe,

(¢) unless the contraiv 1s
Proved, a companv shall be decm-
ed to be under the contiol of any
persons where the majo1ity of the
voting power or shares 1s 1 the
hands of those pe1sons or of rela-
tives or nominees of those persons

(d) ““nominee’” means a per-
Son who mav he reqmired to exer-
“Se Ins voting power on the
firections of, or holds shares

directly op mdirectly on hehalf of,
another pergon i

Tae Inpiax INocoME-TAX AcT, 1922 67
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® * a company shall be deemed
to be a company 1n which the pub-
lic aie substantially mterested 1f
shaires of the company (not being
shaies entitled to a fixed rate of
cividend, whether with or without
a fuither right to participate mn
profits) carrying not less than
twenty-five per cent of the voting
power have been allotted uncondi-
tionally to, o1 acquned uncondi-
tionally by, and aie at the end of
the p1evious vear henefically held
hv, the public (not mecluding a
company lo which the provisions
of this sub-section apply), and 1f
anv such shares have i the course
of such previous vear been the
subject of dealings 1n any stock
exchange in British India or are
m fact freely transferable by the
holders to other members of the
public

Omatted

Omatted )
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(3) The Assistant Comnus-
sioner shall not give his approval
to any orde1 proposed to he passed
by the Income-tax Officer wunde:
this section until he has given the
firm; association o1 company con-
cerned an opportunity of hemg
heard

(4) (¥) Whele any member of
a firm or association ol individuals
makes default m the payment of
tax on lis share of piofils and
gams which has been mecluded m
his total 1mcome under the pro-
visions of sub-section (1) such tax
may he recovered from. the fiim
o1 association, as the case may he

(12) Where the propoitionate
share of any membe1 of a companv
m the undistmbuted piofits and
gams of the company has been
included 1 his total mcome under
the prowvisions of sub-section (2),
the tax pavable m respect thereof
shall be recoverable from the
company and mav be 1ecovered
from such membe1, 1f theie are
not sufficient funds m the hands
of the companv to pav the tax, or
if the winding up of the companv
has commenced

(11) Whete tax 1s recovelahle
from a companv, fim o1 other
association under this sub-section,
a notice of demand shall be se1ved
upon 1t 1n the preserihed form
showmg the sum so pavable, and
such company, firm o1 association
shall be deemed to he the assessee
in respect of such sum, for the
purposes of Chapter VI

(5) Wheie tax has heen paid in
1espect of anv undistributed pro-
fits and gams of a companv under
this section, and such profits and
gams are subhsequently distiibuted

Tue Inpraxy Incode-rax Act, 1922

[S 23-A

New
(2) The Inspecting Assigtant
Commassioner shall not give s
appiroval to any order proposed
to he passed by the Income-tax
Ofhcer under this section until he
has given the ®* * company con-

cexned an opportumty of bemg
heard

(3) (1) Omitted

(3) () Where the piopol-
tionate share of any membe: of a
company 1n the undistributed pio-
fits and gams of the company has
been mecluded m lis total mcome
under the pirovisions of sub-sec-
tron (1), the lax pavabhle m 1es-
pect thereof shall be 1ecoverahle
from the company if ot cannot be
recovered from such member

(222) Where tax 1s 1ecoverable
from a companv, * * * under this
sub-section, a notice of demand
shall be served upon 1t 1n the
presciibed form showing the sum
so payable, and such company, *
® * shall be deemed to he the as-
sessee 1n respect of such sum, for
the puiposes of Chapter VT

(4) Wheire tax has heen paid
m 1espeet of any undistributed
profits and gains of a companv
under this section, and such pio-
fits and gains are <uheequentlv
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m any yeai, the piopoitionate
share therem of anv member of
the company shall he excluded
computing his total meome of that
vear

24
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distiibuted i any yeai, the pro-
portionate share theiein of any
member of the company shall he
excluded mm computing his total
income of that year

(5) When a company 15 «
sharcholder deemcd wunder sub-
section (1) tn have 1ecewed a
dudend, the amouni of the dun-
dend {hus decmed to have been
pard to 1t shall be deemed to be
part of 1ts total wcome for the
prrpose also of the applcation of
that sub-section 1o distributrons
of profits by thal company

(1) Where anv assessee sustains a loss of profits o1 gains

anv vear under any of the heads mentioned m

Set-oft of loss i compu
ting aggregate meome

section 6, he shall be entitled 1o have the amount

of the loss set off agamst his mncome, profils or
gans under anv other head m that vea

Pirovided 1hat wheie the as-
sessee 1s an  unreystered firm
which has not been ussessed undes
the prowsiwons of clause (b) of
sub-section (5) of section 23 in
the manner applicable to a regis-
tered firm, any such loss shall be
set off only agawmst the wicome.

v

NOTES

Sectwon 24, makes a major change m the whole dcheme of the Act Iy allowing the

ey forwnd of losses

of an
the
be

Wward
Period

Sub secton (1) 13 amended by a proviso which does not nllow any of the paitners
unregistered firm to set off auny part of the firm’s loss agajnst therr mcomes
a5t of a registered firm the loss thal cannot he set off mn the firm’s hssessment. shail
apportioned amongst the partners who alone will be entitled to set off the loss

Sub section (2) allows losses 1n a husiness, profession or vocation to be carmed for
and set off agamst the prohts of 1the same business, profession or vocation
of carry forward 18 to be s years buf to mitagate the effect on the revenue of

In

The

1
'8 concession logses of the first ¢¢ previous year’’ after tlre commencement of the Amend-

lng A

°t are to he carried forward for one year, losses of the nex{ year for 2 years, and

f0on until the full periad of 6 years 18 reached

Mutaty,
eflcet,

Irefits
luton

Sub seelig
atg Q()mm

The provisions regarding registered and unregistered firs 1n sub section (1) are
8 mutandig repeated in sub--ecction (2) and m accordance with the principle given
to elsewhere thatt the Tiabihity o1 benefit should attach io the person recenving the
Or mmeurrmg {he loss 1t 1s provided that in the case of a change m a firm's consti-
or of 2 suceession only the person incurring the loss will be able to set it off

(%) provides for the computation of the loss m an orden m writing and
umcation to the assessee—0bjects and Reasons
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(2) Where the assessee 1s a
registered firm, and the loss sus-
tamed cannot wholly be set off
under sub-section (1), any mem-
her of such firm or any person
who bemng a minor has heen ad-
mitted to the henefits of partner-
ship 1in such firm shall he entitled
to have set off against anv -
come, profits or gains of the vear
m which the loss was sustained 1n
respect of which the tax 1s payable
by him such amount of the loss
not alieady set off as 1s propor-
tionate to his share in the firm or
to his share of the benefits of
partnership, as the case mav be

{5 24

New.

profits and gawns of the firm and
not agawmst the income, profits and
gawms of any of the partners of
lhe firm, and where the assessee
1s a regrstered firm, any-loss which
cannot be set off ayawmnst other m-
come, profits and gawns of the firm
shall be apportroned belween the
partners of the firm and they
alone shall be entitled to have the
amount of the loss set off under
this seclion

(2) Where any assessee sus-
tams a loss of profite o1 gawmns
any year, bewng a pirevious year
not earher than the previous year
for the assessment for the wyear
endwig on the 31st day of March,
1940, under the head “‘ Profits and
gams of business, profession or
vocation’’, and the loss cannot be
wholly set off under sub-section
(1), the portwon not so set off
shall be carried forward to the
followwmg year and set off agamnst
the profits and qmuis, of any, of
the assessee from the same bust-
ness, profession or wvocation for
that year, and if 1t cannot be
wholly so set off, the amount of
loss not so sef off shall be carried
forward to the follounng year, and
so on, but mo loss shall be so
carried forward for more than
sixz years, and a loss arising w
the previous years for the ‘assess-
ment for the years ending on the
31st day of March 1940, the 31st
day of March, 1941, the 31st day
of March, 1942, the 31st day of
March, 1943. and the 31st day of
March, 1944, respectwely shall

NOTES
Tn sub sertion (2) of section 24 of the Act as amended by tlus dlause, the words

now 1mserted reecthify an omission

The sub-sechion as drafted in the Bill fmled to render

impossible claim= based upon losses sustained many years before the present changes in the

lawe— Sclect Commiltee Report
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be cariied forward only for one,
lwo, three, four and five years
1¢espectwely .

Prownded that nothing heremn
contawned shall entitle any asses-
see, bewg a r1egistered firm, to
have carred forwmd and set off
any loss whach has been appor-
lwoned between the paitners, wndes
the proviso to sub-sectrion (1), o0
enfitle any assessee, bewg a pail-
ner w an wireqistered firm which
has nol been assessed under the
proviswons of clavse (b) of sub-
section (3) of section 23 wn the
manner applcable to a 1emstered
firm, Lo have cariied forward and
sel off aqawnst his oun wmcome any
loss sustained by the firm

Pirowvded further that where
an ww egisiercd firm 18 assessed
as a registered firm under clause
(D) of sub-section (5) of section
23, durng any wyear, its losses
shall also be carited forward and
set off under itlis sectron as if o
were a reqistered firm

Provided further that where
a change has occurred wm the con-
stitution of a fum or where any
person carrymg on any buswmess,
profession or vocation has been
succeeded wm such capacrty Dy
another person, otherunse than by
inheritance, nothing w this sec-
fvon shall be deemed to entitle any
person other than the person in-
curring the loss to have 1t set off

NOTES

ddeq Section 24 (2) lost proviso —The words ¢‘otherwise than by mheritance’’ have been
inhg 50 that carrying forward of lomses should not die with {the mdivydial m cases of
1mb}l;:’cuneve especrally m wiew of the fact that when a person 1nherits a busmness he 13

to pay the debts of that busmess meurred by the father out of the assets that

O 1o his hands



70 Ten Inprany INcoMmMe-TAx Act, 1922

OLp.

(2) Where the assessee 15 a
registered firm, and the loss sus-
tained cannot wholly be set off
under sub-section (1), any mem-
ber of such fam or any person
who being a minor has bheen ad-
mitted to the benefits of partner-
ship 1 such firm shall he enfitled
to have set off agamnst anv m-
come, profits or gains of the veal
m which the loss was sustained in
1espect of which the tax is payable
by him such amount of the loss
not already set off as is propor-
tionate to his share in the firm or
to his share of the bhenefits of
partnership, as the case mav he

(s 24

New

profits and gawns of the firm and
not agarnst the wmeome, profits and
gams of any of the partners of
the firm, and where the assessee
ts a regrsiered firm, anyloss whach
cannol be set off agawnst other -
come, profits and yarns of the firm
shall be apportroned between the
pariners of the firm and they
alone shall be enlitled to have the
amount of the loss set off under
this section

(2) Where any assessee sus-
tains a loSs of profite or gains 1
any year, bewng ¢ previous year
not earher than the previous year
for the assessment for the vyear
ending on the 31st day of March,
1940, wnder the head ““Piofits and
gawns of buswness, professwon or
vocation’’, and the loss cannot be
wholly set off under sub-sectiol
(1), the portwon not so set off
shall be carred forward to the
followwmmg year and set off against
the profits and gmus, of  any, of
the assessee from the same busi-
ness, profession or wocatwon for
that wyear, and if 1 cannot be
wholly so set off the amount of
loss not so set off shall be carried
forward to the follounng year, and
so on, but mo loss shall be so
carried forward for more than
s years, and a loss arising n
the previous years for the assess-
ment for the years ending on the
31st day of March, 1940, the 31st
day of Masch, 1941, the 31st day
of Masch, 1942, the 31st day of
March, 1943. and the 31st day of
March, 1944, respectiwely shall

NOTES
In sub section (2) of section 24 of the Act as amended by tlus dause, the words

nown 1mserted veetify an omission

The sub-section as drafted in the Bill failed to render

impossible claims based upon losses sustained many years before the present changes m the

1nw— Select Commiitee Report
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ihe deceased peison any accounts,
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Now
the deceased person had he sur-

documents o1 other evidence
which he might under the piovi-
sions of sections 22 and 23 have
requuned from the deceased pe1-
son

vwwed, 1equure from the executor,
admnistiator or other legal 1e-
presentative of the deceased pea-
son any accounts, documents or
other evidence which he mght
under the provisions of sections
22 and 23 have 1equired fiom the
deceased peirson

25 (1) Where any business, profession o1 vocation on whiel, m-
oy COme-tax was not at any time charged under the

provisions of the Indian Income tax Aect, 1918,

1s discontinued n any yveal, an assessment may
he made m that vear on hasis of the mcome, profits o1 gams of the
period between the end of the pievious year and the date of such
discontinuance m addition {o the assessment, if any, made on the
basis of the meome, profits 01 gamns of the pievious yvear

Assessipent  m ense
discontinued business

(2) Anv pason diseontinming any such husiness, piolession or
vocation shall give to the Tncome-tax Officer notice of such discon-
tinuance within fifteen days theieof, and, wheie any peison fails to
grve the notice 1cquued by this  sub-section, the Incowme-tax Ofhcer
may dureet that a sum shall he 1ecovered from him by way of penalty
not exceeding the amount of tax subsequentlv assessed on him 1in
tespeet of anv meome, profits o1 gans of the husiess pirofession or

vocalion up {o the dale of 1ts discontinuance

(3) Wheie any business, pio-
fession or vocation on which
tax was at any tune chaiged
under the p1ovisions of the Indian
Income-tax Act, 1918, 15 discon-
tinued, no tax shall be payable 1n
respect of the ineome. profits and
gamns of the period hetween the
end of the previous vear and the
date of such disecontinuance, and

¢ assessee may further claim

(3) Wheie any business, pro-
fession or vocation on which
tax was at any time charged
under the provisions of the Indian
Income-tax Act, 1918, 1s discon-
timued, then, unless there has been
a successwol by vurtue of whach the
promsions of sub-section (4) have
been 1endered applicable, no tax
shall he payable 1n respect of the
meome, profits and gains of the

Bive to

%“3‘ imending Act the bencfit now

t}lil-‘?messs assessed under the
¢ profitg from
Profits of the pravi
‘tvould be essesseq fm
ﬂn()e

assegsed
ress on th

1918 Aet

one year more

Seotion 25 —Sub-section (8) 15 amended and arnew sub-section, (4) jis added so as to
the first successor 1o r business, profession or vogation after the commencement of
given by
That benefit, vz , bemng allowed to substitute
the end of the previous year up to the date of discontnuance for the
ous year, 18 guven bhecause otherwise those assessed under ithe 1918 Aect
than the number of years the busmess was m exis-
Wee Section 26 provides that whenever there s n succession the predecessor shall
or m ¢ previous year’s piofits 1t 15 mecessary to give this relief to the prede-
® case of succession to o husiness assessed under the 1918 Act

gection 3 to the owner of a !/discontinued
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(1) Wheie a person dies, his executor, admimstrator or

other legal representative shall be hable to pay

Tax ot deceased person
payable by 1epresentative

out of the estate of the deceased person to the
extent {o which the estate 1s capable of meeting

the charge the tax assessed as payable by such
peison, o1 any lax which would have been payable hy hun under this

Act 1f he had not died

OLp

(2) Wheie a person dies be-
fore he 1s served with a notice
under sub-section (2) of section 22
o1 section 34, as the case may be,
the Income-tax Officer may serve
on his executor, admuustiator o1
other legal 1epresentiative a notice
unde1 sub-section (2) of section
22 or under; section 34, as the case
may he, and may proceed to assess
the total income of the deceased
person as 1f such executor, ad-
ministrator o1 other legal repre-
sentative were the assessee

(3) Where a person des,
without having fuinished a 1eturn
which he has been 1equued to
furnish under the provisions of
sub-section (2) of section 22, or
having fuinmished a return which
the Income-tax Officer has reason
to believe to he ineorreet or in-
complete, the Income-tax Officer
mav make an assessment of the
total income of such person and
determine the tax pavable by him
on the hasis of such -assessment,
and for this purpose may require
from the executor, administrator
or other leeal represenlative of

Nrw

(2) Where a person dies be-
jore the publhication of the notice
1eferred to wm sub-seceron (1) of
section 22 o1 before he s served
with a notwce under sub-section
(2) of section 22 o1 section 34, as
the case may be, hi~ evecutor, ad-
muustrator or other legal 1epre-
sentatwe shall, on the serving of
lhe notice under sub-section (2)
of section 22 01 under section 34,
as the case may be, comply there-
with, and the Income-tax Officer
may proceed to assess the total
wmcome of the deceased person as
of such eaecutor, admustrator o1
other legal 1epiresentatwe were

the assessee
(3) Wheire a person dies, with-
out having fminished a return
which he has been required to fur-
nish under piovisions * * ¥ of
section 22 or having furnished a
return which the Income-tax
Officer has 1eason to heheve to be
incoriect or 1incomplete, the
Tneome-tax  Officer may make
an assessment of the total in-
come of such person and deter-
mine the tax pavable by him on
the hasis of such assessment, and
for this purpose mav by the issue
of the appropriate notwce which
would have had to e served upon

NOTES

Section 24 B —Is amended 1m consequence
The omssion made 1m <nbsection (2) of sec-

preserabmg compulsory retwrns of ipcome

of the amendment of section 22 (1)

tion 24-B of the Act ensures that the esecutor, admmmstrator or other lexal representutive
ean only be assessed after he has been served with a specific notice under sub section (2)

of seetion 22
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ihe deceased peison any accounts,
documents or other evidence
which he mught under the provi-
stons of sections 22 and 23 have
required from the deceased per-
son

TrE INpDIAN INcOME-TAX AcT, 1922 ()

NEw
the deceased person had he swi-
vwed, requuie from the executor,
adminmstiator or other legal re-
preseniative of the deceased pei-
son any accounts, documents or
other

evidence which he might
under the provisions of sections
22 and 23 have 1equned fiom the
deceased person

25 (1) Where any business, profession o1 voeation on whieh m-
of Ccome-tax was not at any time charged under the

provisions of the Indian Income tax Aect, 1918,

1s discontinued 1n any yeal, an assessment may
he made m that vear on hasis of the mecome, profits o1 gams of the
pertod helween the end of the previous vear and the date of such
discontinuanee m addition to the assessment, 1f any, made on the
bhasis of the meome, profits o1 gans of the pirevious vear

Assessnient - ease
{diseontinued husmess

(2) Anv person discontinuing any such business, pirofession o1
vocation shall give to the Income-tax Officer notice of such discon-
tinuance within fifteen days thereof, and, where any person fails to
give the notice 1cquuied by this sub-section, the Income-tax Ofheer
may direct that a sum shall he 1ecovered from lum by way of penalty
not execedirg the amount of tax subsequently assessed on him imn
respect of anv meome, profits o1 gains of the busmess piofession or

vocation up {o the date of its disecontinuance

(3) Where any business, p1o-
fesston 01 vocation on which
tax was at any tune chaiged
unde1 the provisions of the Indian
Income-tax Act, 1918, 1s discon-
tinued, no tax shall be payahle m
respect of the mcome, profits and
gans of the period hetween the
end of the previous vear and the
date of such discontinuance, and
the assessee may further clamm

(3) Whe1e any business, pro-
fession 01 vocation on which
tax was at any time charged
unde1 the provisions of the Indian
Income-tax Act, 1918, 1s discon-
tinued, then, unless there has been
a successton by vu tue of which the
p1ovsions of sub-section (4) have
been rendered applicable, no tax
shall he payable 1n 1espect of the
mcome, profits and gams of the

Section 25 —Sub-sectrion (3) 15 amended and a'mew sub-section, (4) js added so as to

Bive to the

the imending Act the benefit now
u?Slneﬁks assessed under the
¢ profits from

Profils of the preva
Vould he
tence  up
be assesged ¢
fessor 1 t)e

1918 Aect

first successor 1o o busmess, profession or vocation after the commencement of
gven by
That benefit, viz , bemng allowed to substitute
the end of the previous year up to the date of discontinuance for the
ous year, 18 given because otherwise those assessed under the 1915 Act
assessed fo1 one yeur more than the number of years the business was in exis-
ce Section 26 provides that whenever there fis a succession the predecessor shall
0 the previous year’s piofits 1t 18 necessary to give this rehef to the prede-
clse of suceession to e husiness assessed under the 1918 Act

section 3 to the owner of a /discontinued
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that the income, profits and gans
of the previous year shall be deem-
ed to have been the incoine, p1ofits
and gams of the said perod
Where any such elaum 1s made, an
assessment shall he made on the
basis of the mecowne, profits and
gaing of the said perlod, and 1if an
amount of tax has alieady heen
paid 1n respect of the income, p1o-
fits and gains of the pirevious vean
exceeding the amount payahle on
the basis of such assessmeni, a
1efund shall he given of the differ-
ence

TH Inpiay Incone-rax Act, 1922
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period between the end of the pie-
vious yeal and the date ol such
discontinuance, and the assessee
may fuither claun that the mcome,
profits and gains of the previous
year shall be deemed to have been
the meome, profits and gains of the
said period  Wheie any  such
claim 1s made, an assessment shall
he made on the hasis of the income,
prohits and gains of the said peiiod,
and 1f an amount of tax has al-
1eadv heen paid in respect of the
meome, profits and gains of the
pievious vear execeeding the
amount pavahle on the hasis of
such assessment, a 1efund shall be
given of the difference

(4) Where the person who was
at the commencement of the Indian
Income-taa  (Amendment) Act,
1939, carrying on any busmess,
profession or wvocation on which
tax was at any tume charged under
the provisions of the Indian In-
come-tax Act, 1918, 1s succeeded 1
Such capacity by another person,
the change not bemg merely a
change wn the constifution of a
partnership, no tox shall be pay-
able by the first mentioned person
wm respect of the wncome, profits
and gawns of the period between
the end of the previous year and
the date of such succession, and
such person may further claim
that the wncome, profits and gawns
of the previous year shall be deem-
ed to have been the tncome, profits
and gawns of the said period
Where any such claim is made, an
assessment shall be made on the
basis of the wncome, profits and
gawms of the sad period, and, if an
amount of tar has alieady been
paid in 1espect of the income, pro-

— i e

T

o
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(4) Wheire an  assessment 1<
to he made under sub-seetion (1)
or sub-section (3), the Income-tay
Officer may seive on the peison
whose meome, profits and gamns
are to he assessed, o1, 1 the case of
a fiom, on any person who was a
member of such firm at the time of
its diseontinuance, 01, m the ease
of a company, onthe prnemal
officer theieof, a notice contaiming
all o1 any of the 1equuements
which may be meluded m a notice
wder sub-section (2) of section
22, and the provisions of this Aect
shall, so far as mav be, applv
accordingly as 1f the notice were

a notice 1ssued wunder that sub-
section )

25-A (1) Where, at fthe

time of making an
assessment  under
seetion 23, 1t 1s
claimed hy o1 on he-

Assess ment
after partition

Ui INpLaN INcoas-tanx Acor, 1922, 7

~1

NLW,

Jils and gawns of the previous yea
cveeeding The amount payable on
the bases of such assessment, a
refund  shall be gwen of the
differcice

(5) No clavm 1o the ichef
aflorded wunder sub-section (3)
o1 sub-section (4) shall be enter-
fTarned unless 11 15 made. before the
ecipiry of one year from the date
on which the busuess, piojession
o) vocalion was discontinued or
The succession took place, as the
case may be

(6) Wheie an assessment 1s
{o be made under sub-section (1),
sub-section (3) o1 sub-section (4),
the Income-tax Officer may serve
on the person whose 1mmcome, p1o-
fit< and gams aie to he assessed,
01, m the case of a fiim, on any
person who was a member of such
fiim at the time of 1ts discontinu-
ance, o1, 1n the case of a company,
on the prmcipal officer theieof, a
notice containing all o1 anv of the
1equuiements which may be m-
cluded 1 a notice wunder sub-
scetion (2) of section 22, and the
provisions of this Aet shall, so
fa1 as may be, apply accordingly
as if the notice were a notice 1ssued
under that sub-section

25-A (1) Where, at the time
of making an assess-
ment under section
23, 1t 1s claimed by

Ageess ment
fter  partition

of a Hindu of a Hmdn or on hehalf of any
ﬁg;];vxded fa half of any member wndwided  fa  memher of a Hindu

of a Hindu famlv ™V familv hitheirto as-
. ] hithe1to assessed as sessed as undivided
¥ Y NOTES

N 91 (5) presenibes a period

I —Is amended sn ag

{o give cffect

of Imuitaion for cloms under sub sections (3)

to the prmeiple (given effect to

tion 26) that the assessmeni on {he profits of the previous vear should
i \\:\'eomvc(l the profits—in  this ease the Hisrupted Hindu

A
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that the income, profils and gains
of the pirevious year shall be deem-
ed to have been the mmeome, profits
and gams of the said perlod
Wheie any such claun 1s made, an
assessment shall he made on the
basis of the mcome, profits and
gams of the said peiiod, and if an
amount of tax has alieady heen
paid m 1espeet of the meome, pro-
fits and gains of the previous yea
exceedng the amount payable on
the basis of such assessment, a
1efund shall be given of the differ-
ence

[S 2

Nuw

period between the end of the pie-
vious year and the date ol such
discontmuance, and the assessee
may further claun that the imcome,
profits and gams of the previous
yvear shall be deemed to have heen
the meome, profits and gains ot the
said pertod  Wheile any  such
claim 1s made, an assessment shall
he made on the ha<is of the income,
profits and gains of the said period,
and 1f an amount ol tax has al-
1eadv been paid m respect of the
meoine, profits and gains of the
previous vear exceeding the
amount pavable on the hasis of
such assessment, a refund shall he
given of the difference

(4) Wiere the person who was
at the commencement of the Indian
Income-taa  (Amendment) Act,
1939, carrying ou any Dbusmness,
profession or wocation on which
tar was at any time charged under
the prowvisions of the Indwan In-
come-tax Act, 1918, 1s succeeded
such capacity by another person,
the change not bemmg merely a
change w the constitution of a
partne: ship, no taa shall be pay-
able by the. fir st mentioned person
wm 1espect of the wncome, profits
and gawns of the period between
the end of the previous wyear and
the date of such successwon, and
such person may further clom
that the wncome, profits and gams
of the p1evious year shall be deem-
ed to have been the income, profits
and gains of the said period
Whes e any such clovm is made, an
assessment shall be made on fhe
basis of the wmcome, profits and
gamns of the smd period, and, if an
amownt of taxr has already beer
paid i 1espect of the income, pro-
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(4) Where an assessment 1s
10 be made unde1 sub-section (1)
o1 sub-section (3), the Income-tax
Officer may seive on the peison
whose mecome, profits and gains
are to be assessed, o1, 1n the case of
a firm, on any peirson who was a
member of such firm at the time of
its discontinuance, o1, 1n the case
of a company, onthe piincipal
officer thereof, a notice containing
all o1 any of the 1equirements
which may he meluded 1 a notice
under sub-section (2) of section
22, and the prowisions of this Act
shall, so far as mav bhe, applv
accordingly as i1f the notice weie

a notice 1ssued under that sub-
section
25-A (1) Where, at the

time of making an

‘I'ue InpiaN IncoMmE-Tax Act, 1922 77

NEw.
fits and gaws of the previows yeas
eaceedng the amount payable on
the basis of such assessment, a

vefund  shall be gwen of the
difference
(5) No clawm to the iehef

afforded wunder sub-section (3)
or sub-section (4) shall be enter-
faumed unless 1t 1s made before the
cxpiry of one year from the date
on which the buswmess, profession
01 vocation was discontinued or
the succession took place, as the
case may be
(6) Whele an assessment 1s
to be made under swub-section (1),
sub-section (3) o1 sub-sectwon (4),
the Income-tax Officer may serve
on the peison who«e income, p10-
fits and gains aie to he assessed,
o1, in the case of a fiym, on any
person who was a membher of such
fiim, at the time of 1ts disecontinu-
ance, or, 1n the casc of a company,
on the principal officer thereof, a
notice containing all or anv of the
1equirements which may bhe in-
cluded 1n a notice under sub-
seetion (2) of section 22, and the
provisions of this Act shall, so
fa1 as mav he, applv accordingly
as 1f the notice were a notice 1ssued
under that sub-section
25-A (1) Whe1e, at the time
of making an assess-

N assessment undey As ; ment under section
gsess ment gess ment .
after - purtition seehion 23, 1t 18 0 Cienon 23. 1t 15 claimed by
of a Hmau Claimed hy or on he- of a Hwdu or on hehalf of anv
:n;lmded fa  half of any membher ‘Jngmded fa- member of a Hindu
My : mi
v of a Hindu familv ¥ familv hitheito as-
hitheito assessed as sessed as undivided
NOTES

Sub section
md (4)

Sectton 25 4 —TIs amended =0 as

(9) prescithes a period of limitation for clarms undm sub sections (%)

to give effect to the primewple (gnven effect to

Swewhere, ¢ g, section 26) that the assessment on the profits of the previous vear should

he made on the

he peison who
wavided famals

1ecaved

the profits—n

this case the Hisrupted Hindu
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undivided that a partition has
taken place among the membe1s
of such family, the Income-tax
Officer shall make such quiry
theremto as he may think fit, and,
1f he 1s satisfied that a separation
of the members of the famly has
taken place and that the joint
family property has been parti-
tioned among the wvaiious mem-
bers o1 groups of members in de-
fimte poitions he shall 1ecord an
order to that effect-

[S 25.A

that a partition has taken place
among the members of such
family, the Income-tax Officer shall
make such mquiry thereinto as he
may think fit, and, 1f he 1s satisfi-
ed * * * that the jomnt family
property has been paititioned
among the various members or
gioups of members 1n definite
porlions he shall 1ecord an order
to that effect

Piovided that no such order shall be recorded until notices of
the mquury have been served on all the members of the family

(2) Where such an order has
been passed, the Income-tax
Officer shall make an assessment
of the total mmecome recerved by o1
on behalf of the joint family as
such, as 1f no separation or parfi-
tion had taken place, and each
member or group of members
shall, in addition to any 1income-
tax for which he o1 1t may be sepa-
rately liable and notwithstanding
anything contamed in sub-section
(1) of section 14, be hable for a
share of the tax on the income so
assessed according to the portion
of the joint famly property allot-
ted to him or it;

and the TIncome-tax Officer

(2) Wheie such an o1der has
been passed, o1 where any person
has succeeded to a busmess, pro-
jesston 01 vocation formerly car-
ried on by a Hwmdu undwided
family whose jomt famaly pro-
perty has been puartitioned on or
after the last day on which ot
carried on such business p1ofes-
ston 01 vocatron, the Income-tax
Office1 shall make an assessment
of the total income 1eceived by or
on behalf of the joint family as
such, as 1f no * * * partition had
taken place, and each member or
group of members shall, mn addi-
tion to any income-tax for which
he or 1t may be separately habhle
and notwithstanding anvthing con-
{amed 1n sub-section (1) of section
14, be liable for a share of the tax
on the mecome so assessed accord-
me to the portion of the 7yomnt
family property allotted to him
or it:

and the Income-tax Officer

shall make assessments accord- shall make assessments accord-

NOTES
Section 25.4 —(1) The words ‘‘that a separation of the members of the family has
taiken place’” have been oimtted The object 18 thati 1f there has been a declaration of

mtention to separate that will be

sufficaent provided the Tncome tax Officer is otherwise

satisfied and that there need not be partition or separation by metes and bounds
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mgly on the vailous membeis and
groups of members 1n accoidance
with the provisions of section 23

Piovided that all the sepaiat-
ed mempers and groups of mem-
bers shall be liable jomntly and
severally for the tax assessed on
the total inconie 1eceived by or on
behalf of the joint fanulv as such

Tae 1xpian INcoME-TAX Act, 1922 9
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ingly on the various membeis and
groups of members in accordance
with the piovisions of section 23:

Provided that all the members
and groups of members whose
jomt famly property has been
pas litroned shall be lhable jointly
and severally for the tax assess-
ed on the total income recerved by
or on hehalf of the joint family as
such

(3) Wheie such an order has not been passed in respect of a
Iidu family hitherto assessed as undivided, such family shall be
deemed, for the puiposes of this Aet, to continue to be a Hindu un-

divided famly

26 (1) WWhere, at the (1me
of making an assess-
Change 1w Ient under section
constitution  of 23, 1t 1s found that a
a firm change has oceurred
m the constitution
of a firm or that a fiim has been
newly constituled, the assessments
on the firm and on the membels
thereof shall, subject to the prowi-
sions of this Aet, he made as if the
firm had been constituted thiough-
out the previous vear as 1t 1s con-
stituted at the time of making the
assessment, and as (f each member
had received a shaie of the pro-
fits of that vear proportionate to
his interest in the firm at the time
f making the assessment

26 (1) Where, at the time

of making an assess-

Change m ment under section

constitution  of 23 1t 19 found that

a firm a change has occur-

red m the constitu-

tion of a firm o1 that a firm has

beeu newly constituted, the assess-

ment shall be made on the firm as

constituted at the time of making
the assessment

NOTES
Section 26 -- Is amended by giving effect to the prineiple mentioned in the pre

feding section Tn cases wheie
comstitwted or where there hag

a firm has changed its constaitution or has been mnewly
been a succession to

a business, profession or Wocation

Cxeept 1n the cnse of an unregustered firm (where the partners entatled to the profits get
ereit for the tax paid) the persons who are entitled o meccive the profits are ‘to be
Tesessed on them  Provision 18 made for assessment on and recovery of tax from the

;“cceisor m the case where the predecessor cannot be found or where he will not or eannot
ay the tax

The words ndded to the proviso to sub section (2) of section 26 of the Act give an
expheit nght to the person hy whom tax properly pavable by another 8 paad to recover
% amount so paid from that other person
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(2) Wheie, at the tume of
making an assessment undel sec-
tion 23, 1t 1s found that the person
carrymg on any business, piofes-
s1on or voeation has heen succeed-
ed 1m such capacity by another
person, the assessment shall be
made on such person succeeding,
as 1f he had been cariving on the
busmess, profession o1 vocation
throughout the previous yeal, and
as 1f he had recerved the whole of

ihe profits for that veal

New

Provided  that the wcome,
profits and gans of the previous
year shall, for the purpose of m-
cluston wm the total mcomes of the
paiiners, be apportioned between
the partners who m such previous
years wese enfilled to recewe the
same

Provided furthes that when
the lax assessed upon a partne
cannof be r1ecoverced from ham ot
shall be 1ecovered from the firm
as constituled at the time of mah-
g the assessment

(2) Wherz a person cariyng
on awy business, profession o0
tocation has been succeeded m
such capacity by another peison,
such person and such other person
shall, subject to the provisions of
sub-section (4) of section 23, each
be assessed wm 1espect of his actu-
al share, of any of the wmcome,
profits and gans of the pievions
year

Provided that, when the per-
son succeeded wn the business, pio-
fesston o0r wocation cannot be
found, the assessment of the pro-
fits of the year w which the succes-
ston took place up to the date of
succession, and for the year prece-
dwng that year shall be made on
the person succeedwung ham wn like
manner and to the same amount
as 1t would have been made on the
pe1son succeeded nr when the tar
m  respect of the assessmenl
made for either of such years as-
sessed on the person succeeded
cannot be recovered from him, o
shall be payable by and recover-
able from the person succeeding.
and such person shall be entitled
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to 1ecover from the person suc-
ceeded the amouni of amy tax so
pavd
26-A (1) Application may be made to the Income-tax Officer on’

behalf of any firm, constituted under an mstru-
ment of partnership specifymg the individual
shares of the partners, for registration for the
pmposes of this Act and of any other enactment for the time hemng
i forece 1elating {o mcome-tax or super-tax,

(2) The apphication shall be made by such peison o1 peisons,
and at such times and shall contain such paiticulars and shali be mn
such foim, and be verified m such manner, as may he piesciibed, and
1t shall be dealt wilh by the Income-tax Officer 1n such manner as

Procedure m
tintion of firms

regis

may be preseciihed

27, 'Where an assessee or, 1n
the case of a com-
op Pany, the pimeipal
of Ciﬁgi&ﬁeﬁ officer theieof, with-
when cause 18 jn one month fiom
shown the serviee of a
notice of demand
1ssued as heiemafter prowvided,
satisfies the Income-tax Officex
that he was prevented by sufficient
cause from making the return 1e-
quued by section 22, or that he
did not receive the notice issued
under sub-section (4) of section
22, or sub-section (2) of section
23, o1 that he had not a reason-
able opportumity to comply, or
was prevented by sufficient cause
from complymng, with the terms of
the last-mentioned notices, the
Income-tax Officer shall cancel the
assessment and proceed to make a
fl‘.esh assessment in accordance

Wwith the provisions of section 23
28 (1) If the Income-tax

27  Where an assessee * * *
within one month
Cancellation 1r0m the service of
of assessment 3 notice of demand
when “eause 18 j5syied as helemafter
shown
piovided, satisfies
the In come-t a x
Officer that he was prevented by
sufficient cause fiom making the
1etuin required by section 22, or
that he did notl recerve the notice
1ssued under sub-section (4) of
section 22, or sub-section (2) of
section 23, or that he had not a
reasonable opportunity to comply,
or was prevented by sufficient
cause from complying, with the
terms of the last-mentioned
notices, the Income-tax Officer
shall cancel the assessment and
proceed to make a fresh assess-
ment in accordance with the pro-
visions of section 23

*28 (1) If the Income-tax

NOTES
* After Paif IT of the Indian Income-tax (Amendment) Act—Act VII of 1939-—comes
into force the seetion will lave to be read xvith the following amendments —[see p 1]
Amendment Aot section 86 --In seotion 28 of the said Act,—
(@) tn sub sectton (1) and sub sectron (2), for the woirds ‘‘or the Commissioner’’

t

"he oy 1t may duect * shall be sub<ttuted
(D) . sub-sectson {5), for

the words

the worgs ¢¢ oy the Appellate Tribunal’’, and for 1he words ‘“he moy direot’’ the words

““or a Commussioner who has made” the

"ords “or the Appellate Tribunal on makwng” shall be substituted
Section 2§ —TImportant changes are made m section 28— penalty seclion—whch are

11
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Officer, the Assistant
Comnussioner or the
Comniissioner,  in
propor  disb. the course of any
bution of pro. Proceedings under
fits this Act, is satisfied
that an assessee has
concealed the parti-
culars of his income or has deli-
berately  furnished 1naccurate
particulars of such income, and
has thereby retuined 1t below 1ts
real amount, he may direct that
the assessee shall, in addition to
the 1ncome-tax pavable by him,
pay by way of penalty a sum not
exceeding the amount of the in-
come-tax which would have been
avoided if the income so returned
by the assessee had heen accepted
as the correct income

Penalty fo
concealment of
meomoe Oor im

[S 28
New
Offwcer, the Appel-
late Assistant Com-
missioner or  the
oopor  distrn Commussioner,
bution of pro- the course of any
fits procecdings  under
this Act, 15 sahisfied
that any person—
(a) has without reasonable
cause farled to furnish the return
of his total mcome which he was
1equired to furnish by notice grwen
under  sub-Section (1) or sub-
sectron (2) of section 22 or section
34 o1 has without reaSonable
cause faled to furmsh o within
the time allowed and wm the man-
ner required by such notice, or
(b) has withont reasonable
cause faled to comply with a
notice under sub-section (4) of

Ponalty {for
concealment of
mncome or im-

section 22 o1 sub-section (2) of
sectron 23, or

(¢) has concealed the parti-
culars of hus income or deliberate-

NOTES

designed to give the Income-tax Department more effective means of dealing with illegal
evasion The pennlly 15 1ncreased from the amount of the tax avoided to twice that
amount, it 18 to melude super-tax as well as income-tar and 1t 18 to be 1mposabls for
fallure to file & rerurn or to submit accounts ort to submit other evidence an suppori of a
return  To prevent hardsip m the case of a person with mo mcome hable to tax the
penalty 1s hmited to Rs 50 and i the case of the agent of a mon resident the penalty
tor failure to file a return can ouly follow the issue of a specafic notice calling for a re-
turn  Provision 1s also made [proviso (6) ‘to sub#section (1)] to prevent an assessee
scenting penalty proceed:ngs from aveiding them by the submission of a return —Objeofs
and Reasons

In the proposed new sub section (1) of section 28 of the Act we have provided that
nccidental failure to furmsh the returns referred to shall not be wmsited with penalty, and
by our changes in the proviso to the sub-section we thave restricted the penalty for failure
to comply with the general motice under sub-sectaon (1) of section 22 of the Act to
asgessees whose mcome 18 not less than three thousand five hundred rupees, and we have
vaduced to a maumum of lwenty-five rupees the penalty for Fanlure to comply with the
notice under seclion 22 (2) of the Act where the person failing 18 proved to have no incoms
hiable to tax  We have omitted clanse (¢) of the prowso contamed m the Bill as introduced
i the behef that it 1s unnecessary —=Select Commitiee Report

Assembly
28 (1) (¢) The penalty 1 lessened from twice the amount to ‘‘one and 2 half
times”
98 (6) has been added making the previous approval of the Inspecting Assistanf
Commussioner necessary before penalty can be levied
See also notcs m section §
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ly furmshed wmaccurate pariwculars
of such wmcome,

he may dwect that such person
shall pay by way of penalty, wm
the case referred to wn clause (a),
wm additvon to the amount of the
wmeome-taa, and super-tax, of any,
payable by hum, a sum not exceed-
wmg one and a half tunes that
amount, and wm the cases referred
to m clauses (D) and (c¢), wm addr-
twon to any tav payable by hwvm, a
sum not exceeding one and a half
lvmes the amount of the wmcome-
tax and super-tar, of any, which
would have been awvorded 1f the
mcome as retuined by such person
liad been accepted as the correct
meome

Provided that—

(a) no penalty for falure to
furmsh the 1efurn of Tus total w-
come shall be vmposed on am as-
sessee whose total wncome 18 less
lhan three thousand five Tundred
1upees unless he has been served
with a notice under sub-section
(2) of section 22;

(h) wheic a person has faled
10 comply, with a notice under sub-
section (2) of section 22, or Sec-
twon 34 and proves that he has no
income hable to tas, the penalty
imposable under this sub-section
shall be a penalty nnt exceeding
twentyfive rupees;

(e) no penalty shall be wn-
posed under this sub-section upon
any person assessable under sec-
twon 42 as the agent of a person
not resident in Britwsh India for
failure to furnish the return re-
quired under section 22 unless a
notwce under sub-section (2) of
that section or under Section 34
has been served on him
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(2) If the Income-tax Ofnce,
the Assistant Comumssiohel or
the Commaissioner, 1in the course ol
any proceedings tnde1 this Act, 18
satisfied that the prolits of a 1egis-
tered fum have been distributed
otherwise than in accordance with
the shares of the partners as
shown in the imstiument of part-
nership 1egistered unde1 this Act
governing such distribution, and
that any partner has thereby re-
turned his income below 1ts 1eal
amount, he may direet that such
partner shall, in addition to the
income-tax payable by him, pay
by way of penalty a sum not ex-
ceeding the amount of income-tax
which has been avoided, o1 would
have been avoided 1if the income
retuined by such paitner had heen
accepted as his correet income,
and no refund or other adjust-
ment shall be claimable by any
other partner by veason of such
direction

(3) No order shall be made undex

[S. 28

New.

(2) 1L the Income-tax Officer,
the Appellate Assistant Commas-
stoner or the Comrmissioner, in
the course of any proceedings
under this Aet, 1s satisfied that
the profits of a 1egistered firm
have been distributed otherwise
than in accordance with the shares
of the partners as shown m the
mstrument of partnership regis-
terted under this Act governing
such distribution, and that any
partner has thereby returned his
mcome helow 1ts 1eal amount, he
may direct that such partner
shall, 1w addstion to the income-tax
and super-taa, if any, payable by
hwm, pay by way of penalty a sum
not exceedstg one and half tunes
the amount of wmcome-tas and
supes-tax which has been avoided,
or would have been avoided 1f the
meome returned by such partner
had been accepted as lhis coirect
mecome; and no refund or other
adjustment shall be claimable by
any other paitner by reason of
such direction

sub-section (1) o1 sub-

section (2) unless tlie assessee or partner, as the case may be, has
been heard, or has been given a 1easonable opportunity of heing

heard

(4) No prosecution for an offence agamst this Act shall he
mstituted 1n respect of the same facts on which a penalty has been

1mposed under this section”

(5) An Assistant Commis-
sioner or a Commaissioner, who
has made an order under sub-sec-
tion (1) or sub-section (2), shall
forthwith send a copy of {the same
to the Income-tax Officer

(5) An Appellate Assistant
Commussioner or a Commassionel,
who has made an order under sub-
section (1) or sub-section (2),
shall forthwith send a copy of the
same to the Income-tax Officer

(6) The Income-tax Officer
shall not wmpose any penalty un-
der thas section without the previ-
ous approval of the Inspecting
Asswstant Commissioner
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29. When 1ihe Income-tax
Notco  of Officer has deter-
demand. mined a sum to be

payable by an as-
sessee under section 23, or when
an order has been passed undei
sub-section (2) of section 25 or
section 28 for the payment of a
penalty, the Income-tax Officer
shall serve on the assessee a notice
of demand in the presciibed form
specifying the sum so payable

30 (1) Any assessee obhject-
ing to the amount

or rate at which he

Appeal
agemst assess 1S assessed under
ment  under gection 23 oy section
this Act

27, or denymng his
Labihity to be as-
sessed under this Aect, o1 objecting
to a 1efusal of an Income-tax
Officer to register a firm under
section 26-A or to make a fresh
assessment under seection 27, or to
any order against him under sub-
seetion (2) of section 25 or sec-
tion 25-A or section 28, made hy
an Income-tax Officer, may appeal
to the Assistant Commissioner
against the assessment or against
such refusal or order

 —————
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29 When any taa or penalty
s due w conse-
quence of any order
passed under or wn
pursuance of this Act, the Income-
taa, Offwcer shall serve upon the
assessee 01 other person lable to
pay such tax or penalty a notice
of demand wn the prescribed form
specrfymg the sum so payable

Notace of
demand

30 (1) Any assessee ob-
jecting to the
amount of wcome
assessed wunder sec-
fiom 23 01 section 27,
or the amount of loss
computcd under sec-
tion 24 or the amount of tax
determawned under section 23 or
section 27, or denying his hability
to be assessed under this Act, or
objecting to a refusal of an In-
come-tax Officer to register a firm
under section 26-4 or to make a
fresh assessment under section 27
or objecting to any order * * *
under sub-section (2) of seetion 25
or section 25-A or sub-section (2)
of section 26 or scetion 28, made
by an Income-tax Officer, or 0b-
jecting to any pencliy wmposed by
an Income-tax Officer under sub-
sectron (6) of section 44-F or sub-
section (5) of section 44-F or sub-
section (1) of section 46, or objec-
ting to a refusal of an Income-

Appeal
against assess-
ment under
this Act

NOTES
Sectton 29 —-Ting sectron has been entirely recast and a notice of demand 15 now
made obligatory whenever any tax or penalty 18 due
fo Section 30 oxtends the scope of Appeals Prowmsion 15 made for appeal m the
of OWIng cases —Assessment under scction 23 (4), assessment resulting m loss, refusal
o refund or full refund under sections 48, 49, 49-B or 49 C (secton 50-A. yhen becomes
“Sierﬂuous and 18 doleted) Provision 18 also made to prevent an nssessee questioming anN
fhy SSWent on g firta or 4n order under section 23-A i respect of a Company othermse
" an appeal agamst the firm’s or the Compeny’s assessment —Obeots and Reasons.
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tax Offwcer to allow a clawm
to a refund under seclion 48,
49 01 49-I', or to the amoumt of
the refund allowed by the Income-
tax Offwcer under any of those sec-
lwons, and any assessee, being a
company, objecting, to an order
made by an Income-tax Officer
under sub-sectron (1) of section
23-4, may appeal to the Appellate
Assistant Commussioner agaimst
the assessment or agamnst such
refusal or order:

Provided that no appeal shall Prownded that no appeal shall
lie in respect of an assessment e agawnst an order under sub-
made wunder sub-section (4) of sectwon (1) of section 46 unless the
section 23, o1 under that sub-sec- %ax las been pard
tion read with section 27

Provided further that whesre
the partners of a firm w e mdwi-
dually assessable on thew shares
v the total mcome of the firm, any
such partner may appeal to the
Appellate Assistant Commassioner
against any order of an Income-
tar, Officer determinmg the amount
of the total income or the loss of
the firm or the apportronment
thereof between the several part-
ners, but in respect of maiters
which are determined by such
order may not appeal agamst the
assessment of his own total wn-
come

Provided further that o
shareholder m a company wm res-
pect of which an order under sec-

S

NOTES
‘The first two changes mndicuted in sub-clause (a) of the clause and ‘the change in
sub clause (b) restoro references to <seclaon 27 of the Aet These have agam become
necessary snce we have decided to retain that section’ The changle made m sub-clause (a)
(v) [now (2v)] has the effect of restormng in sub section (1) of section 30 of Yhe Act the
original prowso omitted by the Bill, which enacted that no appeal shall Jie mn ‘respect of
an assessment made under sub-section (4) of section 23 or under that sub-section read with
secechion 27 —Selcrt Committce Report
- The section w 1ts final form prachcally affprds an appeal agamst everv finnl order
of the Income-tax Officer

e
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(2) The appeal shall o1di-
nanly be presented within thirty
days of receipt of the notice of
demand 1elating to the assess-
ment o1 penalty objected to or of
the mtimation of the refusal to
pass an order under sub-section
(1) of section 25-A, or to register
a firm under section 26-A or of
the date of the refusal to make a
fresh assessment under section 27,
as the case may be: but the Assis-
tant Commissioner may admit an
appeal after the expiration of the
period 1if he 1s satisfied that the
appellant had sufficient ecause for
not presenting it within that
period

Tue Inpiay INcoME-TAX AcT, 1922, 87
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ton 23-4 has been passed by an
Income-taz Officer, may not wm
1espect of matters determwned by
such order appeal agawnst the as-
sessment of his own total income

(2) The appeal shall ord:-
narily be presented within thirty
days of receipt of the notice of
demand 1elating 1o the assess-
ment o1 penalty objected to or of
the intimation of the refusal to
pass an order under sub-section
(1) of section 25-A, or to 1egister
a firm under section 26-A, or of
the date of the refusal to make a
fresh assessment under section 27,
o1 of the wntimation of an order
under Sub-section (1) of section
23-4 01 under Section 48, 49 or
49-F, as the case mayv be; but the
Appellate Assistant Commassioner
may admit an appeal after the
expiration of the period if he 1s
satisfied that the appellant had
sufficient cause for not presenting
1t within that peried

(3) The appeal shall he m the preseribed foim and shall be

veutfied 1n the pireseribed manner

31 (1) The Assistant Com-
missioner shall fix a
of day and place for
the hearing of the
appeal, and may

from. time to time adjourn the
hearing

Hea.rmg
appeal

381 (1) The dppellate Assist-
ant  Commassioner
shall fix a dav and
place for the hear-
ing of the appeal, and may from
{ime to time adjourn the hearing

Hearmg of
appeal

NOTES
Sect1on 31 18 amended so as to give power, to the, Appellate Assistant Commussioner fo
of t fresh grounds of appeal and, to direct the Income tax Officer to amend the assessments
Pariners of firms or members of nssociations m nccordance wrth the appcllate orders 1

1h
¢ firm’g or asgociation’s ngsessment

Income-tax Officer 18 given the night to be represented ati the hearng of an appeal

It also gives him power to enhance a penalty The

Owing

® the mstitution of sepainte Appellnte Assistant Commissioners 1t 18 considered necessary

b3

o th"SDePartmenf to be so represented
ection 31 —

Stounds of

Tegt, by th

conflicting wiews of the Clief Court of Oudh (10 T T ¢V 473,

417) aud of the Lahore High Court (1937 I T R 137) whether fresh
2ppeal may be filed before the Assistant Comnussioner of Income tax 1sset of
¢ miroduction of sub section (2-A) vesting ‘discretion i the Appellate Assistant

Sloner to admit and hear fresh grounds of appeal
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(2) The Assistant Commus-
sioner may, before disposing of
any appeal, make such further in-
quiry as he thinks fit, or cauge
further mmquiry to he made by the
Income-tax Officer

(3) In disposing of an appeal
the Assistant Commissioner may,
in the case of an order of assess-
ment,—

(a) confirm, reduce, enhance
or annul the assessment, o1

(b) set aside the assessment
and direet the Inconie-tax Officer to
make a fresh assessment after
making such further inquiry as
the Incomhe-tax Officer thinks fit
or the Assistant Commissioner
may direct, -and the Income-tax
Officer shall thereupon proceed to
make such fresh assessment,

or, in the case of an order refus-
ing to register a firm wunder
section 26-A or to make a fresh
assessment under section 27,

[s. 31

New.

(2) The dppellite Assistant
Commnussioner may, before dis-
posmg of any appeal, make such
further enqury as he thinks fit,
o1 cause fwither eunquiry to bhe
made by the Income-tax Officer

(2-4) The Appellate Assist-
ani  Commisswotier may, at the
heaping  of an appeal, allow an
appellant to go mito any ground of
appeal nol specfied e the g ounds
of appeal, of the Appellate Assis-
tani Commissioner 1s safisfied
that the omission of that ground
from the form of appeal was not
wilful 01 unr easonable

(3) In disposiug of an appeal
the Appellate Assistant Commas-
stoner, may, in the case of an order
of assessment,—

(a) confirm, reduce, enhance
or annul the assessment, and 1n
the case of an assessment on a firm
or associatron of persons, authorise
the Income-tax Officer to amend
accordmgly any assessment made
on any partner of the firm or any
member of the association, or

(b) set aside the assessment
and direct the Income-tax Officer
to make a fresh assessment after
making such further enquiry as
the Income-tax Officer thinks fit or
the Appellate Assistant Com-
mrsszoner may direct, and the In-
come-tax Officer shall thereupon
proceed to make such fiesh assess-
ment and defermane where neces-
sary the amount of taa payable
on the basws of such fresh assess-
ment,
or, 1n the case of an order refusing
to register a firm under section
26-A. or to make a fresh assess-
ment under section 27,
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(¢) confirm such oide1, or
cancel 1t and durect the Income-tax
Officer to 1egister the firm or to
malke a fresh assessment, as the
case may bhe,

or, 1 the case of an order undezx
sub-section (2) of section 25 or
section 28,

(d) confirm, cancel or vary
such order

Provided that the Assistant
Ommissioner shall not enhance
;3]11 assessment unless the appellant
8 had a reasonable opportunity

of showing cause against such en-

Jlancencmen’t

12
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(¢) confirm such order, or
cancel 1t and direet the Income-
tax Officer to 1egister the firm or
to make a fiesh assessment as the
case may be,

or, 1 the case of an order under
sub-section (2) of section 25, or
sub-sectron (1) of section 23-4 or
sub-section (2) of section 26 or
section 48, 49 or 49-I7

(d) confirm,
such order,
or, w the case of an order under
sub-section (1) of section 25-A,

(e) confirm such oider or
cancel 1t and either dwrect the
Income-tax Officer to make fur-
ther enquiry and pass a fresh
order or to malke an assessment
wm the mannier lawd  down wm sub-
sectron (2) of section 25-4,
or, m the case of an order under
Section 28 o1 sub-section (G) of
sectron 44-F or sub-sectron (5) of
section 44-F or sub-sectron (1) of
sectron 46,

(f) confirm or cancel such
order 01 wvary t S0 as ether to
enhance o1 reduce the penalty

or 1 the case of an appeal aganst
computation of loss under section

cancel or vaiy

?
(9) confirm or vary such com-
putation -

Provided that the dppellate
Assistant Commussioner shall not
enhance an assessment o7 a
penalty unless the appellant
has had a reasonable opportunity
of showing cause agamst such en-
hancement

Provided further that at the
hearing of any appeal aganst an
order of an Income-tax Officer,
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(2) The Assistant Commis-
sionelr may, before disposing of
any appeal, make such further -
quiy as he thinks fit, or cause
further mquiry to he made hy the
Income-tax Officer

(3) In disposing of an appeal
the Assistant Commissioner may,
in the case of an order of assess-
mellt,'—"

(@) confirm, reduce, enhance
or annul the assessment, or

(b) set aside the assessment
and direet the Inconie-tax Officer to
make a fresh asdessment after
making such further inquiry as
the Tncome-tax Officer thinks fit
or the Assistant Commissioner
may direct, -and the Income-tax
Officer shall thereupon proceed to
make such fresh assessment,

or, 1 the case of an order refus-
ing to register a firm wunder
gection 26-A or to make a fresh
assessment under section 27,

[S. 31

New
(2) The Adppellete Assistant
Commassioner may, befoie dis-
posing of any appeal, make such
fwither enquity as he thinks fit,
or cause fuither enquiry to he
made by the Income-tax Officer

(2-4) The Appellate Assist-
ant  Commassioner wmay, at the
hearing of an appeal, allow an
appellant to go mto any ground of
appeal not specified wn the grounds
of appeal, 1f the dppellate Assis-
tant Commassioner 15 satisfied
that the omssion of that ground
from the form of appeal was not
wilful 01 unreasonable

(3) In disposiug of an appeal
the dppellate Assistant Commas-
stoner, may, in the case of an order
of assessment,—

(@) confirmn, redace, enhance
or annul the assessment, and
the case of an assessment on a firm
01 association of persons, authorrse
the Income-tax Offiwcer to amend
accordmgly any assessment made
on any partner of the firm or any
member of the association, or

(b) set aside the assessment
and direct the Income-tax Officer
10 make a fresh assessment after
making such further enquiry as
the Tnecome-tax Officer thinks fit or
the Appellate Assistant Com-
masstoner may direet, and the In-
come-tax Officer shall theieupon
proceed to make such fresh assess-
ment and defermine where neces-
sary the amount of taa payable
on the basis of such fresh assess
ment,
or, 1n the case of an order refusin
to register a firm under sectio
96-A or to make a fresh asses
ment under section 27,
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(¢) confirm such ordei, or
cancel it and direct the Income-tax
Officer to register the firm or to
make a fresh assessment, as the
case may be,

or, 1n the case of an order under
sub-section (2) of section 25 or
section 28,

(d) confirm, cancel or vary
such order

Provided that the Assistant
Commussioner shall not enhance
a1 assessment unless the appellant
has had a reasonable opportunity

ﬁf showing cause against such en-
ancement

12
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(¢) confirm such orde1, or
cancel 1t and direct the Income-
tax Officer to 1egister the firm or
to make a fresh assessment as the
case may he,

o1, 11 the case of an order under
sub-section (2) of section 25, or
sub-section (1) of section 23-4 or
sub-section (2) of section 26 or
section 48, 49 or 49-17

(d) confirm,
such order,
or, m the case of an order under
sub-section (1) of section 25-A4,

(e) confirm such o1der o1
cancel 1t and ether duect the
Income-tax Officer to make fur-
ther enquiry and pass a fresh
order or to malke an assessment
w the manner laid  down in Sub-
sectron (2) of section 25-4,

or, m the case of an order under
Scclion 28 or sub-section (6) of
section 44-E 01 sub-sectron (5) of
section 44-F or sub-section (1) of
section 46,

(f) confirm o1 cancel such
order 01 wvary 1t so as evther to
enhance or reduce the penalty
or m the case of an appeal against
computation of loss under section
24,

cancel o1 vaiy

(g) confirm or vary such com-
putation

Provided that the Appellate
Asswstant Commassioner shall not
enhance an assessment o1 a
penalty unless the appellant
has had a 1easonahle opportunity
of showing cause against such en-
hancement

Prowvided fusther that at the
hearing of any appenl agamst an
order of an Income-tax Officer,
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32 (1) Any assessee objectmg

Apponls [0 an order passed
agunst orders Dy an  Assistant
Of‘ Assstant o mmissioner

CHISSIORT ynder seetion 28 or
to an order enhaneiyg his assess-
ment under sub-section (3) of
section 31, may appeal 1o the
Commussioner within thnty days
of the date on which he was served
with notice of such order

(2) The appeal shall be m
verified i the preseribed manner

Tar InpiaN INcoMu-TAX Acrt, 1922,

[S 32

NEw
the Income-tar Officer shall have
the rght to be heard esther wn
person or by a 1epresentative

*32 (1) Any assessee ob-
Appecals Jecting to an order
vgmmst orders Passed hy an Appel-
Oéo Assmt late Assistant Com-
THRSSIONET. pnssioner under see-
tion 28 o1 to an oider under sub-
section (3) of section 31 enhancing
hns assessment or a penalty wm-
posed wunder section 28 o1 sub-
section (6) of section 44-E 01 sub-
section (D) of section 44-F may
appeal to the Commissioner with-
1n thirty days of the date on which
he was sei1ved with notice of such
order

the presciibed form, and shall be

. (3) In disposing of the appeal the Commissioner may, after
giving the appellant an oppoitunity of heing heard, pass such oiders

thereon as he thinks fit

33 (1) The Commissioner may
of his own motion
call for the record
of any proceeding

Power of
revisiIon

133. (1) The C'ommussionel may
of his own motion
call for the record
of any proceeding

Power of
TEVISION

NOTES
*When Pmt IT of the Indian Income tax (Amendment) Aect (Act VII of 1939)

comes mto foirce this seetion 18 to he omited

[See p 1]

dmendment Aet Scotron 87 —Section 32 of the sard Aot shall be omatted
{When Part I1 of the Tndian Tncometax (Amendment) Act (Act VII of 1939)

comes mto force the followrng section will be substhitutied

Appeals agamnst orders of
Appellate Assistant Com-
missioner

[See p 17

Amendment Act Sectron 88 —For section 33 of the
sawl Act the followng section shall be substtuted, namely —

33 (1) Any assessee objectng to an order passed by an Appellate Assistant Com

massioner under seolton 28 or ssctron 31 may appeal to the Appellute Tribunal withn
sirty days of the date on which he w served with motiwce of such ordes

(2) The Commissiones
Assistant Commassioner under

may,

+f he objects to any order passed by an Appcllata
section 31, dweot the Income tar Officer to appeal to the

Appellate Tribunal agawnst such order, and such wppeal may be made af any tume Defore

the expiry of swty days from the datc of the order
(3) dn appcal to the Appellate Tribunal shall be w the prescnbed form and shall

be verified wn the presortbed manner, and shall, except wn the case of an appeal referied
to 1 sub-seofion (2), be accompamed by a fee of one hundred rupees

(4) The Adzpellate Tribunal

may, after

gwng both parties to the appeal an

opportumity of being heard, pass such orders thercon as it thanks fil, and shall commum-
cate any such ordeis 1o The assessee and to the Commissioner
(5) Save as provided in seclion 66 orders passed by the Appellate Tribunal on appeal

shall be final
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OLp
der this Act which has been
ken by any authority suboidin-
e to him or by himself when
ercising the powers of an Assist-
t Commissioner under sub-
ction (4) of section

New.
under this Act which has been
taken by any authority suboidin-
ate to him or by himself when
exercismg the powers of an Ap-
pellate  Assistant Commassioner
under sub-section (5) of section 5

(2) On receipt of the 1ecord the Commussioner may make, such
quiry o1 cause such mnquiry to be made and, subject to the pio-
sions of thus Aet, may pass such orders theieon as he thinks fit

Provided that he shall not pass any order prejudicial to an
isessee without hearing hum o1 giving hun a 1easonable opportunity

' bemg heard
33-A (1) Any person aggiiev-
ed by an order of

l?fim?m Rto an Income-tax
oard o
e ®  Officer under sub-

section (1) or sub-
setion (2) of section 23-A may,
1ithm thirty days of the date on
hich he was served with notice
! such o1der, lodge an appeal m
le office of the Commaissioner
(2) The appeal shall be 1 the
reseribed form and shall he veri-
2d 1n the preseithed manner
(3) The Commmussioner shall
fer such appeal, with a state-
lent of his own opinion thereon,
» & Board of Refeirees for deci-
on, and the Board of Referees
1ll decide the appeal after hear-
1g the appellant and any peison
¢puted hy the Commissioner
Prowmded that, hefore making
reference to a Board of Re-
frees, the Commissioner mav,
nd at the request of the appel-
?lt shall, in exercise of his powers
. Fevision under section 33. decide
le Matters in dispute and there-
; o the assessee mav withdraw
Mocped with it

33-A  Omutted

NOTES
"nder Seotron 33.4 which preseribes the weference to a Board of Referees of an order

?S“f fhaigc on 23-A 13 omtted Owing to the amendment of section 23 A 15 15 considered

0
MMnss1onep m the ordmary way

Sechion 5 unnecessary and that the appeal can be heard hy the Appellate Asaistanti
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(4) The decision of the Boaird

ol Referees shall he lorwarded to
the Commuissioner who shall trans-
mit 1t to the Income-tax Officer
who passed the original order, and
shall also send copies to each
Income-tax Officer who has made
any assessment consequent upon
such oide1; and where a decision
reverses or modifies the oider of
the Income-tax Officer, fiesh
assessments shall be made in
accordance therew:th, or such con-
sequential adjustments as may be
required shall be made m anv
assessment already made

(5) The decision of a Board
of Refeiees shall not be subject to
appeal to any Income-tax
authority, and shall not be revised
by the Commissioner in exelcise
of his powers under section 33

(6) A Board of Referees shall
consist of not less than three and
not more than five persons, of
whom, not less than one-half shall
be non-officials having business
experience, and one shall he a
mudicial officer not inferior in rank
to a Subordinate Judge or a Judge
of a Small Cause Court who has
held judicial office for a period
of not less than ten vears

(7) Subiect to the provisions
of sub-section (6), the Central
Board of Revenue may make tules
regulating the formation, commosi- - - ‘
tion and procedure of Boards of -

Referees
3¢ If for any 1eason income, 3¢ (1) If m consequence of
profits or  gans - defimte mformah%
Income es chaigeable to - Income €S- which has come 14;76
capmng  Assess  oovatex has  es- . e o hus possesswon, /1?
ment -caped  assessment- Income-tax  Office

NOTES apsessment
Section 34—mokes important changes which deals with meome escapmcig; B ecoments
The most important change 1s the extension of the period for makmg su
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1 any year, or has been assessed
at too low a rate, the Income-tax
Office1 may, at any i1me within one
year of the end of that yeai, serve
on the peison lhiable to pay tax on
such 1ncome, profits or gains, or,
i the case of a company, on the
principal officer thereof, a notice
contaimng all or any of the
requirements which may be in-
cluded in a notice wunder sub-
section (2) of seetion 22, and mav
proceed to assess or re-assess
such income, profits or gains, and
the provisions of this Aect shall,
so far as may be, apply accord-
mngly as 1f the notice were a notice
issued under that sub-section

Tae Inpian IncoME-TAX AcT, 1922 95

New
dwscovers that income, profits or
gawms chargeable to income-tax
have escaped assessment w any
year, or have been under-assessed,
o1 have been assessed at too low a
1ate, o1 have been the subject of
cacesswe relief under this Act, the
Income-tax Officer may, m any
case m  whach he has 1eason to
believe that the assessee has con-
cealed the particular<  of his -
come or delberately furmshed -
accurate particulurs thereof, at
any tume withan eighl years, and
m any other case at any fime with-
i fowr years, of the end of that
vear serve on the person liable to
tax on such income, profits or
gains, o1, 1n the case of a company,
on the prmecipal officer thereof, a
notice containing all or any of the
requirements which may be 1n-
cluded in a notice under sub-sec-

from one vear {o s\ veoirs

NOTES
This follows the Umted Ximgdom law ard an congunction

with compulsory returns (Section 22) and penalties (Seotion 28) 1t 15 expected to be a very

offective prowision for dealing wath illegal evasion

Owing to a recent decision of the

Culentta Hagh Conrt which narrowly restricts the scope of section 34 1t 1s considered neces-

sary to amend 1t

so as to make 1t clear that 1t 13 applicable 'wheme the Income~tlax
Officer 15 of opmion that mcome has eseaped nssessment

22 (2) which has given mse to mo difficully m practice

This amendment follows gection
The section 1s hlso amended so

“s to remove any doubis as o 1ts applicability to cases of under-assessment

At present there 1s no time himt for the completion of assessment proceedings begun
™ time  Sub section (2) prowides that they shall be completed withmn the period of six
Years from the end of the assessment year —Obgects and Reascns

Sectton 34 —The proposals contamed i the Bill adopted the period of sun years
Mmiormly as tho hnut for the carrymg forward of losses under section 24, for pursumng
meome which had escaped assessmen{ under section 34, for fthe mectification of errors under
section 35 and for

SIX years g
tha

the claiming of refunds under section 50
8 the hmit for the carrying forward of losses under section 24, but we thmk
b t 10 all the other cases the Liumt should be 2 period of four years except thatfit should

We have decided to retam

¢ extended to eight years, where imcome has escaped assessment in consequence of the
¢ having concealed the particulars of his mcome gr dehiberately furmshed inaccurate
Prrticalars of lug ncome

this deeimon

ﬂns dﬂ,

The chanzes made 1 s clause and in section 35 give cffect

e change of the expression ‘‘1s of oprmion’’ to ¢‘discovers’’ m sub clause (a) of
use

g of fh, brings the wording of sub section (1) of deétion 34 mto accord with the word~

carrespondin P
inserteq sponding Englhish provision

A mnority of us desired fuither changes to

Seat m the sub.section —Sel et Committee Report
ot

on 34

Za Sub sectron (3) nullifies the effect of the Privy Council judgiment i
ogdMdranath Arynp

5 60MY F q99)

begun

erjee v Commussioner of Income tax Bengal

(61T A 10, 61 Cal

7I T C~143) that there 15 no time limit for complefing ‘an assess-
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tion (2) of section 22 and ma
proceed to assess o1 1e-assess suc
mncome, pirofits or gaws, and th
provisions of this Aet shall, so fa
as may he, apply accordingly a
if the notice were a notice issue
under that sub-section-

Provided that the tax shall be chaiged at the rate at wincl
1t would have been charged had the imncome, profits or gams no
escaped assessient or [full assessment, as the case may he

35 (1) The Commissioner

or Assistant Com-

Rectificaton  TNiSsioner may, at
of mstake anv time within one
vear from the date

Provided further that whes
the wncome, profits or gans con
cerned are wmeome, p1ofits or gans
lhadble to assessmeni for a yeas
ending prior to the commencement
of the Indian Income-tax (Amend-
ment) Act, 1939, o1 where the as-
sessment made o1 to be made 18
an assessment made or to be made
on a person deemed to be the
agent of a non-resident person
under section 43, this sub-section
shall have effect as +f for the
perods of exght years and fouwr
years a perod of one year were
substituted

(2) No order of assessment
under section 23 or of assessment
g 1e-assessment under sub-sec-
tron (1) of thus section shall be
made after the expiry, m any case
to which. clause (¢) of sub-section
(1) of section 28 applhes, of eight
years, and in any other case, of
four yearns from the end of the
year in which the income, profits
and gains wetre first assessable

*36 (1) The Commissioner

or Appellate Assis-

Rectification bt Commassioner
of mistake mav at anv time
wrthin  four wears

NOTES
*When Part II of the Indian Tncome taxn (Amendment) Act (Aet VIT of 1939)
comes mto force the following amendment will have to be made fo the secmon [Seep 17 —
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of any order passed by him in ap-
peal o1, 1n the case of the Commas-
sioner, in revision under section
33 and the Income-tax Officer
may, at any time within one year
from the date of any demand
made upon an assessee, on hus own
motion rectify any mastake appa-
rent from the 1ecord of the appeal,
1evision or assessment, as the case
may be, and shall within the hike
period rectify any such mistake
which has been brought to ls
notice by the assessee

Provided that no such rectifi-
cation shall he made, having the
effect of enhancing an assessment
unless the Commussioner, the As-
sistant Commissioner or the In-
come-tax Officer, as the case mav
be, has given notice to the asses-
see of his intention so to do and
has allowed hun a reasonahle op-
portumty of bemng heard

Tre Inpan IxcoMe-TAx Act, 1922, 95
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from the date of any order passed
by him 1n appeal or, in the case of
the Commissioner, 1 revision un-
der section 33 and the Income-tax
Officer may, at any time withu
four years fiom the date of any
assessment order passed by ham,.
on his own motion rectify any
mistake apparent {rom, the record
of the appeal, 1evision or assess-
ment, as the case may be, and
shall within the like period rectify
any such mistake which has been
brought to Tus notwce by an asses-
See

Provided that no such rectifi-
cation shall he made, having the
effect of enhaucing an assessment
unless the Commussioner, the Ap-
pellate  Assistant Commissioner
or the Income-tax Officer, as the
case may be, has given notice to
the assessee of his mntenfion so fo
do and has allowed him a reason-
able oppo1tunity of being heard

Provided furthe) that no such
rectification shall be made of any
mastake in any order passed more
than one year before the com-
mencement of the Indian Income-
tar (Amendment) Act, 1939

(2) Where any such rectification has the effect of reduging the
assessment, the Income-tax Officer shall make any refund which may

be due to such assessee

(3) Where any such rectificalion has the effect of enhancing

ﬂ‘e'assessment, the Income-tax Officer shall serve on the assessee &
notice of demand in The prescribed form specifying the sum payable,
ad such notice of demand shall be deemed. to be issued under section
29, and the provisions of this Act shall apply ascordingly

NOTES
e Amendment Act Sectson 89 —-In seotton 35 of the smd Act, sub sectons (2) and (3)
be renumbereq sub sections (3) and (4), respectwely, and the followwng shall be tnsert-
8ub section (2), nameiy —
(2) The protsions of sub-geciron (1) apply also in lile manner to the rectification
takes by the 4 ppellate T1ibunal
ot Section 35 besides making munor amendments nisection 35 (rectification of mustakay)
§ the period for rectificaiion from one year to four years

rl ag

of mug

+
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36 In the determnation of the amount of tax o1 of a refund
payable under this Aect, fractions of an amna

Tax to be calculated to
nearest anna

less than six pies shall be disregaided, and

fractions of an anna equal to o1 exceeding
six pres shall be regaided as one anna

Orp
37  The Income-tax Officer,
P Assistant  Commis-
ower
take owidence S10MEL and Commis-

sioner shall, for the
purposes of tlis
Chapter, have the same poweis as
are vested in a Comt under the
Code of Civil Piocedure, 1908,
when trymg a suit i respect of
the following matters, namely —

(a) enforecing the attendance
of any person and examining him
ou oath or affirmation;

(0) compelling the p1oduction
of documents; and

(c) issming commissions fo1
‘the examination of witnesses,
and any proceeding hefore an In-
come-tax Officer, Assistant Com-
nmassioner or Commissioner under
this Chapter shall he deemed to
be a ‘‘judicial proceeding’’ with-
in the meaning of sections 193 and
228 and for the purposes of see-
t10n 196 of the Tndian Penal Code

on oath ete

NEW.
*37  The income-tax Officer,
Appellate Assistant
Power to v missioner  and
take  evidence

Comnussioner shall,
for the pwiposes of
tlhus Chapter, have the same
powers as are vested i1n a Comt
under the Code of Civil Proce-
dure, 1908, when ti1ying a swt m
respect of the following matters,
namely —

(a) enfoicing the attendance
of any person and examining him
on oath o1 affirmation;

(D) compelling the production
of documents; and

(¢) 1ssmiug commissions for
the examination of witnesses, and
any proceeding before an Income-
tax  Officer, dppellate Assistant
Commussioner or Commissioner
under this Chapter shall be deem-
ed to he a ‘‘judicial proceeding’’
within the meaning of sections 193
and 228 and for the pmiposes of
section 196 of the Tndian Penal
Code

on outh ete

38 The Income-tax Officer or Assistant

Power to
Tormation

. Aect,—

eall for - (ommisgioner may, for the purposes of this

NOTES -
*When Part II of the Indian Income-tax (Amendmenl) Aet (Aet VII of 1939)

-~

-comes 1to force the following amendments to the section will have to he made (seep 1)

Amendment 1ot Section 90 —In sectron 37 of the sawd Act, for ihe words ‘“and
Commussioner?’ the words ‘* Commssioner and Appellate Tribunol’’ and fcr the words ‘‘or
GCommussioner’” an clause (o) the words ‘‘Commussioner or Appellate Tribunal’’ sholl bd
-substituted

Section 38—makes mmportant additions Tt gives the Income-1ax Officer or Assstant
Commssioner power to call for hists of persons to whom rent, interest commssion or the
Tike 1 any year amountmg te moie than two hundred Tupees 1s paad Tt gives the Income-
tx Officer and (he Tnspector power to visit premmses and make enquirnes  This only g7*
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(1) requre any firm, or Hindu undivided famly to furnish
him with a return of the membeis of the fiim, or of the manager or
adult male members of the family, as the case may be, and of their

addiesses,

(2) 1equire any peison whom he has 1eason to beheve to be a
trustee, guardian, or agent, to fuimsh him with a 1eturn of the names
of the persons for or of whom he 1s tiustee, guaidian, o1 agent, and

of their adresses,

Owp

(3) requite any peison whom
he has reason to believe to be en-
gaged m busimess, to furnish him
with a retuin contaiming particu-
lars of the location and style of
his principal place of business,
and of his branch businesses, 1f
anv, the names and addresses of
his partners in any business, and
the extent of his own share and
the shares of all such paitners in
the profits of such business or
husinesses

New

(3) r1equire amy assessee to
Jurmash a statement of the names
and addresses of all person to
whom he has pard wm any year
1ent, mterest, commission, royal-
ty or brokerage, or any annuaty
not Dbewng an anmuwtly taxable
under the head ‘salaries’, amount-
wmg to more than four hundred
1upees, together wnth particulars
of all such payments made

39 The Income-tax Officer or Assistant Commissionel, or any
peison authorised in wiiting in this behalf

Power to inspect the re-
gister of members of any
company

by the Imcome-tax Officer or Assistant Com-

missioner, may inspect and,
take copies, or cause copies to bhe taken, of

1if necessary,

anv regigter of the members, debentuie-holders or mortgagees of any
company or of anv entrv in such register

NOTES

¢gal sanetion to cxistng practice

Tt also gives the Income tax Officer power when wsiting

fuch premises to call for accounts and stamp them The object of this provision 18 to
cope with cases mn which false accounts are submtted for assessment or in which at the
ime of assessment the existence of accounts 15 demied For failute to comply with the In-
*0me-tax Officer’s request n penalty 18 provided m section 51 —Obgects and Reasons

Seotion 38 —In the mew clause (8) of sub section (1) of section 38 propesed by the
f’ﬂl Wwe have substituted for the vagume expression ‘“or the like” the definite expression
‘TO"“H‘)’ or brokerage, or any annwty mot hemng an annmty taxable under the head
‘s‘trllnnes’ The annmties so deseribed are mainly those paid by hfe insurance compames
\v}? have reviged the proposed sub-section (2) of section 38 so as to reduce the powers

flc? the Bill proposed to give to Income tax Officers and Imspectors  The wide powers
oL entry are taken away, and entry 1s made possible onlv when the Commissioner has given
A wntten authorization A mmority of us are still dissatisfied wath the sub sechon mn the

form whyeh 1t now takes —Select Committes Report
The clause relating to the power given to Income tax Officers to wistt plemnses and

tniquires has heen deleted by the Assembly
13

make
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CHAPTER V.
Liasmary 1v Sproman Cases

Owp,
40 In the case of any guai-
dian, trustee o1 agent
of any peison bemg
a minor, lunatic or
idiot 01 1esiding
out of British India (all of which
persons are heremafter in tlus
seotion 1mcluded in the texm bene-
ficiary) being i receipt on behalf
of such beneficiary of any income,
profits o1 gains chargeable unde1
this Act, the tax shall be levied
upon and recoveiable from such
guardian, trustee or agent, as the
case may be, m lhike manner and
to the same amount as 1t would
be leviable upon and recoverable
from any such beneficrary if of
full age, sound mind, or resident
m Buitish India, and m dnect
receipt of such income, profits or
gains, and all the provisions of
this Act shall apply accordingly

Guardiaus,
tiustees a n d
agents

41 Tn the case of income, pro-

fits or gains chargea-
°f ble under this Act

which are received
by the Courts of Wards, the
Adprnmstrators-Geneial, the Offi-
c1al Trustees or bv anv receiver

Courts
Wards, ete

New.
40, In the case of any guardian
tiustee or agént of
oty 180 % a5y person  bemg a
agents mior, Jlunatic or
1diot or 1esiding out
ot British India (all of which per-
souns are heremmafter m this see-
tion mncluded 1n the term benefici-
aiy) bewng enfitled to 1ecewe on
behalf of such beneficrary amy
mcome, profits o1 gamms chaige-
able under this Aect, the tax shall
be levied upon and recoverable
from such guardian, trustee or
agent, as the case may be, in like
manner and to the same amount
as 1t would be leviable upon and
recoverable from any such bene-
ficiary if of full age, sound mind,
or resident in British India, and
m duect receipt of such income,
profits or gains, and all the provi-
sions of this Aect shall apply
accordingly

Provided that w the case of
a benefictary bewmg a person re-
sudwmg out of Bitish India the tax
may be levied upon and recovered

from ham darect
41 (1) 1In the case of income,
profits or gains char-
°% peable under this Act
which * * the Courts
of Wards, the Administrators-Ge-
neral, the Official Trustees or anv
treceiver or manager (including

»

Courts
Ward, efe

NOTES
Sectron 40 18 amended so as to make 1t clear that an assessment ecan he made

on a non-resident direct 1nstead of on hig resident agent

Further, 1n order to cover 11l

cases, 1t changes the hasig of assessment on the guardian, frustee or agent from assessmm:t
on twhat he receives to assessment on what he 18 entitled to receive, on the henefieinry’s

behalf
Section 41
section 40 In

makes
addition 1t

alterations  corresponding
makes trustees assessable

magde 11t
trust

alterations
of the

to the
m respect
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or manager (mncluding any peison
whatever lus designation who in
fact manages property on behalf
of another) appowmted by or
under any oider of a Court, the
tax shall be levied upon and reco-
verable from such; Court of Wards,
Admimistrator-General, Official
Trustee, 1ecelver or managelr in
the Iike manner and to the same
amount as it would be leviable
upon and recoverable from any
person on whose behalf such -
come, profits or gains are recerv-
ed, and all the provisions of this
Act shall apply accordingly

—
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any peirson whatever his designa-

f1on who 1n fact manages property
on behalf of anothei) appoint-
ed by or under any order of a
Court or any tiustee o1 trustees
appowmted under a duly executed
trust deed (wncludwmg the trus-
ted or trustees under any wakf
deed which 1s walid under the
Mussalman Wakf Validating Act,
1913) are entitled to 1ecewe on
behalf of any person, the tax shall
be levied upon and recoveiable
from such Court of Wards, Ad-
ministiator-General, Official
Tirustee, receiver o1 manager or
trustee or trustees 1n the hke
manner and to the same amount
as 1t would be leviable upon and
recoverable fiom the peison on
whose behalf such wmcome, profits
01 gawns as e recewable, and all the
provisions of this Act shall apply
accordingly

Prownded that where any such
wmcome, profits o1 gawms or any
part thereof are mot specifically
1ecewable on behalf of any one
person, or where the wmdividual
shaires of the persoms on whose
behalf they are recervable are in-
determnate or unknown, the tax
shall be levied and 1ecoverable at
the mazimum rate

Prownided fusther that when
part only of the wmcome miofits

NOTES
meome and provides for assessment at the mavimum rate of income chargeable under the
section which 15 not specifieally the mecome of a beneficiary or where the individual shares

i

n the mcome are indetermimnate or unknown
at the rate appheable to the mmdividual beneficiary

In ofther cases the imeome will he assessed
Provision 15 also made for cases

where part only of the trust income 1s chargeable

4 (1)

“Including any trustee or trustees under any wakf deed which is vald

under the Mussalman Wakf Vahdating Aect, 1913’ were added m the Assembly to make

1t clear such trusts were nlso meluded

Bas The deasion of the Privy Couned in The Trustees of Sir Currimbhoy Ebrahim
onetey Trust v Commssioner of Income-taw, (61 TA 209, 58 Bom 317, 66 M L J
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New.

and guwns of a {1ust 1s chargeable
under this Act, that proportion
only of the wncome, profits and
gawms recewable by a beneficary
[rom the trust which the part so
char geable bears to the whole -
come, profits and gawms of the
trust shall be deemed to have
been derwed from that part.

(2) Nothang contaned wn
sub-sectron (1) shall pievent evthes
the dwect assessment of the per-
son. on whose behalf wmcome, pro-
fits oy gams theremn 1eferred to
are recewable, or the 1ecovery
from such person of the tax paya-
ble wmm iespect of such wncome.
profits o1 gains

42 (1) In the case of any per- 42 (1) Al wmcome, profits or
son residing out of gawms  accruang 01
British India, all answmg, whether di-
profits or gams accrwing or ars- 1ectly or indirectly, through or
ing, to such person, whether from any business connection
directly or mndirectly, through or Birfish Indwa, or through o1 from

OLp.

Non-residents Non-residents

from any business conmection or
property in British TIndia, shall
be deemed to be income accruing

any property wn Britwsh Indwa, or
through or from any asset o1
source of mcome wm British Indua,

or arising within British In'dia, or through o1 from any money

NOTES

643, 7TITC 195, 193¢ T T R 148) and of the Bombay High Court m Rao Bahadur
Manasp RBajup v Commissioner of Income-taw, (7 I T C 463) are modified and trustees
or receivers are assessable on the enfire imcome of the estate under their eontrol only when
the shares of the benefimares are indeterminate or unkmown

Sectton 42 deals with the income of mnon-residents accrming or amsmg without
Brnitish India but deemed to acerue or amnse within British India At present
sub section (1) apphes to income accrming or amsing through or from any busmness
conneetion or property m British India In order to bring within the net of taxation
all mcome amsmg n a primary sense from Brifish Indian sources, the sub-section has
been amended so as to include mcome aceruing or arsing “from any asset or source of
income i1n Brnitish India or through or from any money lent at interest and brought into
British Tndia 1 ecash or in lnnd”

Sub section (1) has been algo amended so as to make it clear that either the non-
Tesident or his apent may be assessed and so as to allow the agent to retamn enough of
his principal’s moneys to pay the tax

Sub sectrion (2) has been amended so as to put a British subject or subject of an
Indian State 1 no worse position than a non-Brrkish subject or person who 18 not a subject
of ar Indwian State
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and shall be chargeable to 1ncome-
tax in, the name of the agent of
any, such person, and such agent
shall be deemed to be, for all the
puiposes of this Act, the assessee
m respect of such income-tax.

Provided that any arrears of
tax may be 1ecovered also in ac-
cordance with the provisions of
this Act from any assets of the
non-resident person which are, or
may at any time come within
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lent at wterest and brought nto
British Indwa e cash or w kwd,
shall be deemed to be income ac-
crumg or ariging withimm Brifish
India, and where the person en-
titled to the wmcome, profits .or
gawns 1s not reswdent wm Brifish
Indwa, shall be chargeable to wn-
come-tax ewther m his name or 1
the name of s agent, and wn the
latter case such agent shall be
deemed to be, for all the purposes
of thus Act, the assessee in respect
of such income-tax

Provided that where the per-
son entitled to the wmcome, p1ofits
or gawns 18 not resident wm British
Indwa, the wmcome-tax so charge-
able may be recovered by deduc-
tron under any of the provisions

Biitish India of section 18 and that any arrears

of tax may be recovered also in
accordance with the provisions of

NOTES

Sub-sectton (3), a mew prowision, narrows the scope of the whole section by con-
fining 1t to that part of the profits attributable to operations in British India—Obrects
and Reasons

No change has been made 1n tlis clause, but m connection with section
42 ard section 43 of the Act we considered certamn difficulties which arose 1 the applca-
tion of the ageney principle to “hedging and straddlng’’ operations when these operations
take place through a person carrymng on a bona fide business as broker mm Bntish India
and a foreign broker acting for an undisclosed foreign prineipal We feel +that some
provision should be inserted in the Act to ensure that the British Indian broker shall not
In such a case be deemed to be an agent of the foreign principal The lmmted tmme at
our disposal has prevented us from making speeific provision to this end in the Bill, but
We understand that Government will bring forward proposals on the subject at the
consideration stage—Select Commitiee Report

42 (1) The last proviso was added by the Assembly  The proviso will only
come into operation when there 1s disagreement between the agent and the mnoncresident
Principal and the Income-tax Officer cannot make a greater demand than that specified by
the Officer in the certificate See also motes under section 43
o The deasion of the Privy Councl mn  Curtvmbloy Ebrahun and Sons, Ltd v

ommisstoner of Income-taw, Bombay, (63T A 1, 60 Bom 172, 9 T T C 121, 1935 ITC

395, 70 M L J 247) that for the emstence of 2 business connection the mon resident must
8l carry on a business 18 got over by enacting that income arising from any money lent
U mterest ang brought mto British India 1s assessable under sechion 42 (1)

By the insertion of the provision that a non-resident can bhe assessed either in Ins
Bame or in the name of s agent the proposition laid down im I Tt R 1838 All 432
(ATR 1938 Al 310, 1938 ITR 217) that a non-resident cannot be assessed directly.

S 2o longer any force ’

P
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(2) Where a person not resi-
dent in British India, and not be-
mg a Britigh subject or a firm or
company counstituted within His
Majesty’s domimions o1 a branch
thereof, carries on busimess with
a person 1esident in Bratish India,
and 1t appears to the Income-tax
Officer o1 the Assistant Commis-
<1omei, as the case may be, that

Tue Inpian INcomE-TAx Act, 1922
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New.
this Aecl from any asgets of the
non<resident peison which are,
or may at any time come, within
Biitish India.

Pronded further that any
such agent, o1 amy persom, who
appi ehends that he may be asses-
sed as such an agent, may 1etan
out of any money payable by hum
to such mnon-resident person a
sum equal to has estvmated habr-
ity under thrs sub-section, and wm
the cvent of any disagreement be-
tween the mnon-resudent person
and such agent or person as to the
amount to be so retained, such
agent 01 person may secure from
the Income-tax Officer a certifi-
cate stating the amount to be so
1etained pendmng final settlement
of the lability, and the cerfificate
so obtawned shall be his warrant
for refarmng that amount

Piovided furthes that the amount
1ecoverable from such agent or
person at the tume of final settle-
ment shall not exceed the amount
specified m such certificate except
to the ewtent to which such agent
01 person may at such tume have
wm Tus hands additional assets of
such non-resident person

(2) Where a person not 1esi-
dent 01 not ordwmarily 1esident 1n
British India, carries on business
with a peison resident in British
India, and 1t appears to the In-
come tax Officer that owing to the
close connection Dbefween such
peisons, the course of buswess 18
so arranged that the business done
by the 1esadent person with the
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owing to the close connection be-
tween the resident and the non-
1esident person and to the sub-
stantial control exeicised by ‘the
non-resident over the resident, the
course of busmess between those
persons 18 so arranged, that the
busimess done by the resident in
puisuance of his connection with
the non-1esident produces te the
resident either no profits or less
than the oidinary pirofits which
might be expected to arse i that
business, the profits derived there-
from or which may reasonably be
deemed to have been derived
therefiom, shall be chargeable fo
income-tax m the name of the 1es1-
dent peison who shall be deemed
to be, for all the purposes of this
Act, the assessee 1n respect of
such mcome-tax

(3) Wheie any profits o1
gams have acciued or arisen to
any person directly or indirectly
from the sale in British India by
hm or by any agency or bhianch
on his behalf of any merchandise
exported to British India by him
or any agency or branch on his
behalf fiom any place outside
British India, the p1ofits or gamns
shall be deemed to have acerued
and aisen and to have been
received m British India, and no
allowance shall be made under
sub-section (2) of section 10 1n
1espect of any buying or other
commission whatsoever not actu-
allv paid, or of any other amounts
not actuallv spent, for the pur-

bose of eaining such profits or
gams
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person not resident o1 not o1di-
nardy resident produces to the
1esident either no profits "or less
than the ordinary profits which
might be expected to arise in that
business, the profits derived there-
from o1 which may reasonably bhe
deemed to have been derived
therefrom, shall be chargeable to
immcome-tax i the name of the
resident person who shall be
deemed to be, for all the purposes
of this Act, the assessee in respect
of such mcome-tax

(3) In the case of a buswmess
of which all operations are not
carried out wm Britwsh Indwa, the
profits and gans of the business
deemed umder this section to ac-
crue or arise w British Indwa shall
be only such profits and gawms as
are 1easonably attributable to that
part of the operations carried out
m British India
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43. Any peison employed by o1 on behall of a peison residmmg
out of Baitish India, or having any bhusiness
conunection with such peison, or through
whom such person 15 i the receipt of any
Income, piofits or gains upon whom the Income-tax Officer has caused
a notice to be served of us mtention of treating hun as the agent of
the non-1esident person shall, for all the purposes of this Aet, be

Agent to include persong
treatod as such

deemed to be such agent.

OLp.

Provided that no person shall
he deemed to be the agent of a
non-resident person, unless he has
had an opportumty of bemg
heard by the Income-tax Officer
as to his hability

44 'Where any business, pro-

fession or voecation

Taabibty 1 CATTIEA On by a ﬁrr.n

case ofda dis-has been disconti-
continued firm

or partnershp nued, every person

who was at the time

of such discontinuance a member

of such fiim shall be jointly and

New

Provided that where transac-
tiwons are carried on wm the ordr
nary cowrse of buswmess thiough
a broker wm Britash India v such
cwrcumstances that the Dbroker
does not m respect of such trans-
actrions deal duiectlay wath 01 on
behalf of a non-1esident ™1 meipal
but deals with or thi1oughta non-
resident broker who 1s cayrymng
on such transactions m the o1de>
nary course of his buswness and
not as a prancipal such first men-
tioned broker shall not be deemed
to be an agent under this section
m 1espect of such transdctions

Provided fuither that no per-
son shall be deemed to TDe the
agent of a mnon-1esident person,
unless he has had an opportunity
of bemng heard by the Income-tax
Officer as to his hability

44 TWhere anmy business, pro-
fesswon or wvocation

Luabity mcarrted on by a firm
ease of a 45 o ggsocration of per-
i‘i“té’;?fﬁafé}? sons has been dis-

contimued, or where
an Association of persoms s dis-
solved, every person who was at

NOTES ch
Section 43 —The first proviso was added by the Assembly to make 1t clear that su
transactions as are mentiomed carried on by a broker in the ordimnary course of busmess
should not make the resident broker an agent within the meamng of the section
Section 44—Amends so as to include eases of busmess, profession or vocation dis-
contimued by an associntion of persoms as well as a firm and makes members of such an
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severally liable for the amount of ihe tume of such discontwmuance

tax payable m 1espect of the m- o1 dissolution g partner of such

come, profits and gamms of the firm o1 a member of such associa-

firm tron shall, wn respect of the w-
come, piofits and gawms of the
firm or associatron, be jowtly and
severally hable to assessment
under Chapter IV amd for the
amount of taa payable and all
the provisions of Chapter IV
shall, so far as may be, apply to
any such assessment

CHAPTER V-A
SPECIAL PROVISIONS RELATING TO OERTAIN OLASSES OF SHIPPING
44A The prowisions of this Chapter shall, notwithstanding
Luabilty fo fax of oo anything contained mm the other provisions
casonal shipping of this Act, apply for the purpose of the levy
and 1ecovery of tax i the case of any person
who resides out of British India and carries on busmess 1 British
India mn any yeai as the owne1 or charterer of a ship (such, person
heremafter in this Chapter being referred to as the principal), unless
the Income-tax Officer 18 satisfied thiat theire 1s an agent of such prin-
cipal from whom the tax will be 1ecoverable in the following vyear
under the other prowvisions of this Act
44B (1) Before the departure from any poit in British India
Roturn of  orofi ; of any ship 1 respect of whicly the ProvIsIons
oams profits an€  of this Chapter apply, the master of the ship
shall prepare and furnish to the Income-tax
Officer a Teturn of the full amount paid or pavable to the principal,
or to anv peison on his behalf, on account of the carriage of all
passengers, livestock or goods shipped at that poit gince the lasr
arrival of the ship thereat
(2) On receipt of the return, the Income-tax Officer shall
assess the amount 1efeired o 1 sub-section (1), and for this puipose
mav call for such accounts or documents as he may requuie, and one-
twentieth of the amount so assessed shall be deemed to be the amount
of the profits and gams accruing to the principal on account of the
carriage of the passengers, livestock and goods shipped at the port
i (3) When the profits and gains have been assessed as afore-
said the Income-fax Officer shall determimne the sum pavable as tax
thereon at the rate for the time being applicable to the total income
NOTES
assoaation liable to nssessment on the firm’s or associnhon’s profits as well as for the fax
Pavable and 1s intended to emsure that all privileges aceorded bv Chapter IV <hall be

avilable to an assessee assessed under this section
14
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of a company, and such sum shall be payable by the master of the
ship, and a port-clearance shall not he granted to the ship until the
Customs-collector, or other officer duly aulhorsed to grant the same,

18 satisfied that the tax has been duly paid

Owp

44-C  Nothmg in this Chaprer
shiall be deemed to
prevent a prmeipal
from claiming, ;m any year fol-
lowing that in which any payment
has been made on lus hehalf
under this Chapter, that an
assessment be made on Ips ‘total
mcome 1n the pievious year, and
that the {ax payable on the bhasis
theieof be determined i accord-
ance with the other provisions of
this Aect, and, 1f he so claims, any
such pavment as afoiesaid shall
be tieated as a payment n ad-
vance of the tax and the differ-
ence between the sum so paid,
and the amount of tax found
payable by him shall be paid by
bpm o1 1efunded to him, as the
case may be

Adjustmen't

Nrw.

44.C  Nothing in this Chapter
shall be deemed to
prevent a priecipal
from claammg, wn the year fol-
lowing that 1n which any payment
has been made on hpis behalf
under this Chapter, that an
assessment be made of lus total
mcome 1n the previous year, and
that the tax payable on the basis
thereof he determined in accord-
ance with the other piovisions of
this Aect, and, 1f he so claims, any
such pavment as aforesaid shall
be tieated as a payment mn ad-
vance of the tax and the differ-
ence between the sum so paid, and
the amount of tax found payable
by lam shall be paid by him or
1efunded to him, as the case may
be

Adjustment

CHAPTER V-B

Special Promsions 1elating to Avordance of Inabiity to Income-taw
and Super-tax

44.D (1) Where any person has,
by means of a trans-
Avoudance of fe) of assets, by vir-

mcome-tax by e
tramsactions T6 tue or m consequenc

sultmg m the whereof, esther alone

transfer of 1~y 4y comgunction
come to per-
|0ns resident with associated

or  ordmanly operafrons, any M-
resdent abroad ;1 0 gphach of ot were
the wmcome of such person would
be chaigeable to wcome-tax be-
comes payable to a person not

NOTES
Sections 44-D to 44-F introduce a new Chapter deahng with a parhicular type of

evasion

One of the methods of avoiding the payment of tax without breaking the law 18 to

transfer the assets from which the mcome amses to o Company which 15 resident outside
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1estdent 01 to a peron 1esident
but not ordmardy resident 1n Bre-
tish Indwa, acquu ed any 11ghts by
v tue 01w consequence of which
lie has withan the meamng of this
section pouer to enjoy such n-
come, whether forthwith o1 wn the
Jutwi e, that  wcome shall
whether it would o1 would not
lhave been chargeable to wicome-
tax apart fiom the provisions of
this section, be deemed to be -
come of such first mentioned
peirson for all the purposes of this
Act

(2) Where any person 1ecew-
es 01 18 entitled to 1ecewe, whether
before o1 after any transfes of
assets by virtue or wn consequence
whereof ewther alone or m con-
qunction with associated opera-
twons any mcome becomes paya-
ble to a person not resident or
1esudent but not ordwmaridy resi-
dent mn British Indw, any sum
pard or payable by way of a loan
o1 1epayment of a loan or any
other sum, being a sum which 18
not pard or payable for full con-
sideration wm money or money’s
worth, pad o1 payable otherunse
than as mcome, such wmecome shall,
whether 1t would or would not
have been charqeablp' to mcome-
tax apart from the provisions of

NOTES

Bntish Tndia, and then to receive payments from that Companv m a form and in such
“reumstances that the amounts received from the Company are never m fach repavable
or repaid to 1t The effect of these arrangements 18 that the real owner of the assets
Tecorves the ineome therefrom indireetly and n a capital form These reeciptas eannot,
::]s the law stands at present, be treated as inmcome in the hands of the reapient, nor, smince
0;'0 Company 18 a non-remdent Companvy, ean 1t be subjeeted to the provisons of «ection
=3 A wlieh deals with a Companv which, to enable its proprictor to averd super tax falls
to distribute ats mMcome
Tt Tt 15 the object of the present clause to prevent the loss of tax through freh deviers

will he seen that the first cffect of 2 deviee of this kind 15 that {ho incoma wlueh in
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this sectvon, be deemed to be the
meome of the first-mentioned pe -
son for all the purposes of this
Act,

(8) Sub-sectrons (1) and (2)
shall not apply 1f such first-men-
lioned person shows to the satis-
faction of the Income-taw Officer
erther—

(a) 1hat neithes the transfer
101 any associated operation had
for ats purpose o1 for ome of s
pur poses the avordance of habiety
to taaation, o1

(b) that the transfer and all
associated operations were bona
fide commercial transactions and
were not designed for the pur-
pose of avoiding labilidy to
tazation

(4) For the pwr poses of this
section, an ‘assoctated operation”
means, m relafion to any trans-
fer, an operation of amy kind
effected by any person in relation
fo any of the assets transferred
or any assets representing whe-
ther dwrectly or wdirectly any of
the assets tramsferred, oy to the
mecome arising from any such
assets, or to any assels represent-

) mq whether directly or induectly

NOTES

reahtv 18 the 1;1come of a person hable to pav mmcome-tax or super-tax or both becomes the
meome of a non resdent person (which term, of course, includes a Company) which is
either not hable or liable for only a smaller amount of tax By means of the loans the
real proprietor continues to have power to enjov the income from the assets

It 1s difficult, 1f not impossible, to draft a svmple preventive clause which a skilled
lawyer cannot evade The clause has, therefore, been drafted in wide terms and follows
the wording of section 18 of the Umted Kingdom Finance Act, 1936 Tts terms are
very comprehensive, and the net effect intended 1s that wherever imcome +which really
belongs to a peison hable to income tax and super-tax becomes by means of an artifimal
set of transactions the imcome of somebody lhable to pay less tax or mo tax at all, such
income can for tax purposes be treated as the income of the person to whom 1t renlly
helongs —Obgects and Reasons

Seotton 44 D —*¢We have revised proposed section 44-D and we have added two new

sectons to that wineh the clause proposed to mnsert in the Aet ”
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the accumulations of wmcome arts-
myg from any such assets

(8) 4 person shall, for the
puiposes of thas section, be deem-
ed to have power to enjoy wncome
of a person not 1eswdent or 1est-
dent but not ordwnarily resident,
m Britwsh Indaa, of—

(a) the mcome 18 m fact so
dealt with by any person as to be
calculated at some powmt of twme
and, whether w the form of wn-
come 01 not, to enure, for the bene-
fit of the first mentioned person,
01

(b) the 1ecept 01 accrual of
the mcome operates to wncrease
the value to such' first mentioned
person of any assets held by him
01 for has benefit, o1

(¢) such first mentioned per-
son recewes 01 18 entitled to
1ecewe at any tvme any benefit
provided o1 to be provided out of
that wncome or out of moneys
which are or will be available for
the purpose by reason of the
effect or successwe effects of the
assoctated operations on that wn-
come and on any assets which re-
present that wncome, 01

(d) such first mentioned pei-
son has power by means of the
eaercrse of any power of appont-
ment or power of 1revocation or
otherwise to obtarn for himself
whether with o1 without the con-

NOTES

The changes made in section 44-D remove certamn defects m the provisions relating

to evasion of tax by transfer of assets

Transfers to persons resident mn but not domeiled

m Bntish India are now covered, and by sub section (2) evasion bv transfers resulting in
Pavinont of meome disgmised in the form of loans, or pavments made without adequate

consideration, 1s provided for

By sub seetion (3) 1t 1s promided that 2 transfer mnst be

witdinted by anv purpose of avoadance m order to eseape the mischief of the section, and
the Addition of a new clause 1n sub section (7) elanfies the posithon of compames ineorpo-

rted outside but resident in ‘Brhsh India

Section 44-D contnins prowisions symilar to the Enghsh Finanee Act, 1938
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senl of amy other person, the be-
neficial engoyment of the wmcome,
0!

(e) such first mentioned per-
son 1s able, m any manner what-
socver and whether directly or w-
duectly, to control the application
of the mcome

(6) In determmming whether
a person has power to enjoy -
come withwm the meannmg of this
section, 1egard shall be had to the
substantial result and effect of the
transfer and any associated opesa-
twons, and all benefits which may
at any tume accrue to such person
as a r1esult of the transfer and any
associated operations shall be
taken wnto account wr1espectve of
the nature or form of the benefits.

(7) Foi the purposes of this
sectron—

(a) the ewpression ‘assets’
mcludes property o1 11ghts of any
Iand, and the expression ‘trans-
fer’ wn relation to rights wncludes
the creation of those rights,

(D) the expression ‘benefit’
wmcludes a payment of awy kwnd,

(¢) references to wmcome of
a person not resident or of a per-
son not ordwmarily resident in Bri-
t1sh India shall, where the amount
of the wmcome of a commany for

NOTES

The mew sections 44 B and 44-F are designed to prevent avoidance of tax by what
are known as “bond-washing’’ transactions, involving the mamipulation of securities 8o
that the secumties will pass temporamly into the legal ownership of some second person
who 18 exther not hable at all or hable in a lesser degree to tax, under such conditions that
the nterest on the securities 18 the income of this second person A common form of the
process 18 the sale of securities cwm interest with n simultaneous contract to repurchase
them ez-interest Where foreign securities are concerned this second person may be 2
foreigner resident abroad entitled to claim exemption from the tax on the interest More
often a finaneial concern 1n Tndia 18 ntilized whose computation of profits includes the resulfs
of realizing securities, so that the concern can profitably offer “bond-washing’’ facilities
to the owmner of secumties bearing fixed interest, where the owner himself 1s not hable fo
taxation on the realization of the securities —Seleet Committee Report
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44¢-E (1) IWhere the owner
of any secuirties (wn
thas sub-section and
mf\g;dm;fmgf wm sub-section (2) 1e-
transnctions 1, ferred 1o as ‘the
securifies owner’) agrees to
sell o1 transfer those
secuiilies, and by the same oi

any collateral agreement—

(a) agiees to buy back o1 1e-
acquire the securities, o9

(b) acquures an option, which
lie subsequemtly exercises to buy
back o1 1¢-acquuie the securities,
then, «f the 1esult of the transac-
tion 1s that any nterest becommng
payable wm 1espect of the securt-
ties 1s 1ecewable ofheirwnse than
by the owner, the mterest payable
as aforesard shall, whether 1t
would o1 would not have been
chargeable to taz apart from the
provistons of this section, be
deemed for all the purposes of
this Act to be the wmcome of the
owmner and not to be the mmcome of
any other peison

(2) The 1efeiences wm sub-
section (1) to buywng back or re-
acquuing the securitres shall be
deemed to wnclude referemces to
buymg o1 acquiring- stmalar secu-
ties, so, however, that where
stmilar securities are bought or
acquired, the owner shall be under
no greater lability to tax than he
would have been under if the ort-
ginal securaties-had been bough?
back or fe-acquired

.(3) Where any pet son carty-
md on a business which consists

NOTES:Z
Section 44 E —Sece notes under section 44-D
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wholly o1 partly wm dealing wm
securities agrees to buy or acquire
any secuities, and by the same or
any collateral agreement—

(a) agiees to sell bach o1 re-
transfer the securities, o1

(b) acquares an option, which
he subsequently exeicises to sell
back o1 re-tramsfer the secuiitres,
then, 1f the 1esult of the t1ansac-
twon s that any wierest becoming
payable wn respect of the securt-
fies 15 1ecewable by Mm, no
account shall be taken of the
transaction wm computing for any
of the puiposes of thas Act the
profits arsing from or loss sus-
tarned wn the business

(4) Sub-section (3) shall
have effect, subject to any neces-
sary modrficatrons, as if 1eferen-
ces to selling back or re-transfer-
1umg the securities wncluded 1efer-
ences to selling o1 transferring
simelar securibres

(5) Foir the purpose of this
section—

(a) the eapression ‘wnterest’
wmcludes a dundend;

(b) the ecapression ‘secuti-
ties’ wncludes stocks and shares,

(¢) secwrities shall be deem-
ed to be swmiar of they entitle
thew holdeis to the same rights
agawmst the same persons as fo
capital and wterest and the same
1emedies for the enforcement of
those nights, notwithstanding any
difference 1 the total momwnal
amounts of the r1espective secur:-
tiee o1 1 the form wan which they
are held oy the manuer 1 which
they can be tran<ferred.

¢
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(6) ZL'he Income-taa, O fhcur
may by notice m wimg require
any person to furnish hum within
such tvme as he may duect (not
bemyg less than twenty-crght
days), m 1espect of all securities
of whwch such person was the
owner at any twme durmng the
perod specified wm the notice, such
particulars as he considers neces-
sary for the purposes of thas sec-
tion and for the purpose of dis-
covenng whether tax has been
borne m respect of the wnterest
on all those securitres, and, if
that person without reasonable
ewcuse fals to comply with the
notice, he shall be hable to a pe-
nalty mot exceeding five hundred
1upees and to a further penally
of the hike amount for every day
after the mnfliction of such penally
durmg which the failwe con-
tinues

4.F (1) Any person upon whom
notice 18 served by
Avodance  {fhe Income-tax Offi-
of tax by sales .
cum didend CE? Tequung fum to
furmsh a statement
of particulars relating to any se-
curtties . which, at any time
durimg the peiod specified mn the
notice he has had any beneficral
wmterest, and wm respect of which,
within such peiod, erther no wm-
come was 1ecewed by him, o1 the
meome 1ecewed by him was less
than the sum to which the mcome
would have amounted of the -
come Trom such securities had
accrued from day to day and been
apportioned  accordngly, shall,
whether an assessment to mcome-
tax or super-tax wn respect of s
total mcome has or has not been
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made for the 1elevant year or
years of assessment, fuirnish such
a statement and such pasticulars
w the form and wthwn the tune
(not bewng less than twenty-erght
days) 1equired by the notice

(2) If « appeas to the In-
come-tax Officer by 1eference to
all the, circumstances wm relation
to the securities of amy such per-
son (wmcluding cwrcumstances with
respect to sales, purchases, deal-
mgs, contracts, ar1angements,
transfers, or any other tiansac-
twons 1elating lo such securities)
that such peison has thereby
avorded or wowld avoid more
than ten per cent of the amount of
the wmcome-taw or super-tax for
any year which would have been
payable wm lus case wn 1espect of
the wmcome from those securitres
if the wmcome had been deemed to
accrue from day to day and had
been apportioned  accordingly,
and the wcome so deemed to have
been apportioned to hwm had been
treated as part of has total mcome
from all souwices for the purposes
of wcome-tax or super-tax, then
those securities shall be deemed
to be secuiities to which sub-sec-
tron (3) apphes.

(83) For the puiposes of
assessment to ncome-taxr 01
super-tax 1 the case of any such
person, the wmcome from any se-
curthies to which this sub-scetion
applies shall be decemed to accrve
fiom day to day, and n the case
of the sale or tran<fer of any such
secuities by o1 to hun shall be
deemed to have been recetved -15e
and uhen tt 1c decmed fo
accrued - -
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Provided that this section
shall not apply +f such person
proves to the satisfaction of the
Income-tax Officer that the avoid-
ance of wmcome-taa or super-taxw
was exceptional and not systema-
tic and that there was not wm s
case 1 any of the thiee p1eceding
years any such avordance of -
come-taa or super-tax, or that the
provisions of section 44-E have
been applied 1 Tus case m respect
of such wmcome

(4) If any person fals to
furmsh any statement or particu-
lars required under this section,
o1 of the Income-tax Officer 1s not
satisfied with any statement or
particulars  furmshed under the
section, the Income-tax Officer
may make an estimate of the
amownt of the income which, under
the foregomng provisions of this
section, 1s to be deemed to form
part of the person’s total wmcome
for the purposes of wmcome-tax 01
super -tax

(5) If any person wuithout
1easonable excuse fails to furmsh
any statement o1 particulars re-
quired under this section, he shall
be hable to a penalty not exceed-
wmg five hundred 1upees, and to a
fur ther penalty of the ke amount
for every day after the wflictron
of such penalty during which the
farlure continues

(6) Fo1 the puipose of this
section the expression ‘securities’
wcludes stocks and shares

CHAPTER VI
Recovery or Tax anp PENALTIES
45 Any amount specified as 46 Any amount specified as

payable mm a notice payable in a mnotice

h
pa?nagle Wheh of demand under pag‘:ﬁle VHEL of  demand wunder
sub-gsection (4) of sub-section (3) of
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section 23-A or under secfion 29
or an order under section 31 or
section 32 or section 33, shall be
paid within the time, at the place
and to the person mentioned i
the notice o1 order, or if a time
1s not so mentioned, then on or
before the first day of the second
month following the date of the
service of the mnotice, or order,
and any assessee failing so to pay
shall be deemed to be i default,
provided that, when an assessee
has presented an appeal under
section 30 or under section 33-A,
the Income-tax Officer may in his
discretion treat the assessee as
not being n default as long as
such appeal 1s undisposed of

Tae Inpiaxy Income-tax Act, 1922
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section 23-A or under section 29
or an oider under section 31 or
section 32 or section 33, shall be
paid within the time, at the place
and to the peison mentioned 1n
the notice or order, or 1f a time is
not so mentioned, then on or be-
fore the fizst day of the second
month following the date of the
service of the notice or order, and
any assessee failing so to pay
shall be deemed to be in default,
provided that, when an assessee
has presented an appeal under
section 30, ®* * * the Income-tax
Officer may 1n his diseretion treat
the assessee as not being i de-
fault as long as such appeal 15 un-
disposed of

Prowvided further that where
an assessee has been assessed 1n
respect of wncome arsing outside
British India wm a country the
laws of whach p1ohabit or 1estrict
the 1emattance of money to Bri-
tish Indwa, the Income-tax Officer
shall not treat the assessee as wn
default wn 1espect of that part of
the tax which 1s due 1 respect of
that amount of Ins wmcome which
by 1eason of such piolubition or
1estriction cannot be birought wmto
Brifash India, and shall continue
to treat the assessee as not m de-
fault m respect of such part of
the taxz untd the piolibition or
1est1ictron 18 1emoved

Evplanation —Ilor the pur-
poses of this section wmcome shall

NOTES
Section 45-—The proviso was added by the Assembly to mitigate the hardship vhich
mght otherwise be caused to an assessee by s bemng ealled upon to pay tax on imcome
which he 15 prohibited by the laws of the countrv of ongin to remit to Brifish Indin

The object of the explanation 1s to deem to be remittances what are called

~on-

Struetive renuttances, € g, instead of bringing it the assessee spends 1t away in the country
°f ongin on a loliday or in some other expendature or us¢
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be deemed to have been birought
mto Briwsh Indwa 1f ot had been
ulilised o1 could have been utilis-
ed for the purposes of any ex-
penditure aclually mcuried by the
assessee without Biitish Indwa or
if the mcome whethe) capitalised
or not has been brought wmto Bi-
tish India tn any form

46 (1) When an assessee 1s in default m making a payment
Mody and tmmo of reco. of income-lax, t}l‘e Income-tax Officer may in
wery his discietion direct that, mm addition to the
amount of the aireais, a sum not exceeding

that amoung shall be recoveied from the assessee by wav of penalty

(1-4) Tor the pmiposes of sub-section (1), the Income-tax
Officer mav dnect the 1ecovery of any sum less than the amount of
the a11ea1s and may enhance the sum so dneared to be recoveied f1om
time to time in the case of a continming default, so however that the
total sum so dnected to be 1ecovered shall not exceed the amount of
the aii1ears payable

(2) The Income-tax Office1 may forwaid to the Collector a
certificate under his signatuie specifving the amount of arreais due
fiom an assessee, and the Colleetor, on 1eceipt of such certificate,
shall proceed to 1ecover fiom such assessee the amount specified
theremn as if 1t were an ariear of land revenue

Provided that without prejudice to any other powers of the
Collector 1n this behalf, he shall for the purpose of recovering the
said amount have in 1espect of the attachment and sale of debts due
to the assessee the poweis which under the Code of Civil Pioceduie,
1908, a Civil Comt has 1 respect of the attachment and sale of debts
due to a judgment-debtor for the purpose of the recoveiy of an
amount due under a decree

(3) In any area with respect to which the Commissioner has
dnected that any arrears may be recovered bv any piocess enforcea-
ble for the recovery of an arrear of any municrpal tax o1 local rate
imposed nunder any enactment for the time hemg n foiece m any part
of the province, the Income-tax Officex may proceed to recover the
amount due by such process

(4) The Commissionel may diteet by what authoiity any
powers o1 duties mcident under any such enactment as aforesaid to
the enfoicement of any piocess for the recovery of a mumeipal tax
or loeal rate shall be exercised or performed when that piocess is

emploved under sub-section (3)
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(6) If anv assessee 1s m 1ecewpt of any mcome chargeable
under the head ‘‘Salaiies’” the Income-tax Officer may require any
peison paving the same to deduet fiom any payment subsequent to
the date of such 1equisition any arieais due fiom such assessee, and
such peison shall comply with any such 1eqmsition, and shall pay the
sum so deduncted {o the ciedit of the Central Government, or as the
(Central Board of Revenue directs

(6) If the 1ecovery of income-tax m any aiea has been en-
trusted to a Piovincial Goveinment under section 124 (1) of the
Government of India Aat, 1935, the Provinmal Goveinment may direct
with respect to that area o1 any pait thereof, that income-tax shall
be recovered theiem with, and as an-addition to, any municipal tax or
local 1ate, by the same peison and in the same manne1 as the muni-
cipal tax or local 1ate 1s recovered

Owrp
(7) Save m accordance with
the pirovisions of sub-section (1)
of section 42, no proceedings for
1he 1ecovery of any sum payable
under this Act shall be commen-
ced after the expnation of one

New.
(7) Save 1n accordance with
the piovisions of sub-section (1)
of section 42 01 of the pioviso to
section 45, no proceedings for the
recovery of any sum payable
under this Act shall be commen-

veai from the last day of the year
in which any demand 1s made
unde1 this Aect

47 Anv sum imposed by way
of penalty unde1 the
provisions of sub-
section (2) of see-
tion 25, section 28 o1 sub-sec-
tion (1) of section 46, shall be
1ecoverable m the manner p1ovid-
ed m this Chapter for the reco-
verv of auyear of tax

Recovery ¢t
penaliies

ced after the expiration of one
vear fiom the last day of the
financial year m which any de-
mand 18 made under thns Act

47  Anv sum 1mposed by way
of penalty undei the
provisions of sub-
section (2) of seetion
25, section 28, sub-section (6) of
section 44-E, sub-sectron (5) of
section 44-F o1 suh-section (1) of
sectron 46, shall he recoverable in
the manner provided n this
Chapter fo1 the recoverv of arrear

of tax

Recovery of
penalties

CHAPTTR VII
Reruxps
48 (1) If a shaieholdex m a *48 (1) If any wmdundual
company who has Hundu undivided
Refmds 4 goerved  any  divi- Refunds sl y, company,

dend therefiom sausfies the In-

local authority, firme or other asso-

NOTES
Section 46 (7) 1s amended to accord vith the scheme of the At whieh preseribes the

fintnanl vear s the assessment year

*When Pirt IT of the Indinn Imeome tax (Amendment) Aect (At VII of

1939)

eomes uto foree, the followmg amendments are to be made to the scetion f4ce p 1),



120
Orp

come-tax Officer or other authoiity
appointed by the Cential Govern-
ment m thas behalf that the 1ate of
imcome-tax appheable to the pro-
fiis or gams of the company at
the time of the declaration of such
dividend is greater than the rate
applicable to his total mcome of
the vear mm which suckk dividend
was declared, or that his total
mecome 1n such year is below the
muimum chaigeable with mecome-
tax, he shall, on produection of thie
certificate received by lum unde:
the provisions of seetion 20, be
entitled to a refund on the amount
of such dividend (including the
amount of the tax thereon) cal-
culated at the difference bhe-
tween those 1aftes or at the 1ate
applicable to the profits and gains
of the company at the time of the
declaiation of such dividend, as
the case may be

(2) I a member of a regis-
tered firm or any person who be-
ing a manor has been admiftted to
the benefits of partneiship in such,
firm, satisfies the Income-tax Offi-
cer or other authority appointed

Trae InpmaN INcome-max Acr, 1922
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cration of persons, or any part-
ner of a fiom or member of an
associatron ndwidually satfisfies
the Income-tax Officar or other
authorly appowmted by the Cen-
tral Government 1 thas behalf that
the amount of taw paid by hum or
on hus behalf or t1eated as pard on
Ins Dehalf for any wyear exceeds
the amount with whach he s pro-
perly chaigeable wnder this Act
for that year. he shall be entitled
to a refund of any such ewcess

(2) The Appellate Assistant
Commssioner m the exercise of
Ius appellate powers, or the Com-
nmissioner i the exercise of Ius
appellate powers or powers of
reviston f satisfied to the lLike
effect shall cause a 1efund to be
made by the Income-tax Officer of
any amount found to have bDeen
wiongly pard or paid w ewcess.

(3) Whese wcome of one
person 18 wmncluded under any pro-
vision of thas Act wm the total wn-
come of any other person such
other person only shall be entitled
to a 1efund under this section
respect of such imcome

NOTES

Amendment Act Sectron 91—In sub-secton (2) of s€otton 48 of the smd Act, for
the words “The Appellate Assistant Commussioner wm the exerose of Ms appellata powers
or the Commussioner wn the ezercise of s powers of rewmsion” the words ‘‘The Appellate
Assistant Commissioner or the Appellate Tribunal wn the exercigse of theu powens’’ shall
be substituted

Section 48 —Sweeping changes are made in section 48 which deals with refunds of
tax on dividends, of tax paid by registered firms and of tax deducted at source The secction
m 1ts referemce to rates is unnecessarily cumbrous, 1t would no longer apply to registered
firms +whose partners are to be assessed directly (sechon 23 (5) ) and it leaves
the position regarding double income tax relief mm doubt  Inmstead of the main provisions
of the section a smumple provision has been mserted giving an assessable person (section 3)
a tefund of any excess tax paid by him or on his behalf or treated as so paid over the
amount with which he was properly chargeable  The amended section does nof requré
any distinction to be made between British and non-British subjects as their rates of tax
are dealt with elsewhere [see seetion 17 (2)]

The new sub-section (2) imserted in section 48 as amended by this wause
inserts the provisions of section 48-A (2) which were meorrectly omitted when the present
simphfied scchion 48 was substatuted for the whole of sections 48 and 48-A It preserves
the power of the Assistant Commssioner and of the Commissioner to order refunds to be
made The charge made m sub section (3) of section 48 15 a drafting improvement

.
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bv the Central Government in ‘this
behalf that the rate of mmcome-tax
applicable to his total income of
the previous vear was less than
the 1ate at which imcome-tax has
been levied on the profits or gains
of the firm of that year, or that
his total mcome of the previous
vealr was below the mimimmum
chaigeable with income-tax, he
shall be enuitled to a i1efund on
Ins share of those profits o1 gamns
calecnlated at the difference Dbe-
tween those 1ates or at the rate
at which 1neome-tax has been
levied, as ‘the case may be

(3) If the owner of a secu-
1ty fiom the interest om whach,
or any person fiom whose salary,
meome-tax has been deducted 1
accordance with the provisions of
section 18, satisfies the Income-
tax Officer 01 other authority ap-
pornted by the Central Govern-
ment 1n this behalf that the rate
of 1mcome-tax applhicable to his
tokal mecome of the pievious vyear
was less than the rate at which
mecome-tax has been chaiged in
making such deduction in that
vear, or that his total imcome of
fthe previous year was below the
mimmum chargeable with meome-
tax, he shall be entitled to a re-
fund on the amount of mterest o1
salary from which such deduction
has been made calculated at the
difference hetween those 1ates or
at the 1ate at which ncome-tax
has been deducted, as the case
may bhe

(3-4) Where the shareholder
referred to 1n sub-seetion (1). or
the member of a registered firm
or the muno1 admitted to the be-

Defits of partnership referred to
16
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(4) Nothug wm this section
shall opeirate to validate any
objectrion o1 appeal which 1
otherwise mwalid o1 to authorze
the revision of any assessment
01 other matter which has become
final and conclusive, 01 the review
by any officer of a decision of Tns
own which s subject to appeal or
1emsion, o1, where any 1elef 1s
specifically provided elsewhere n
this Act, to entitle any person to
any relef other o1 gieater than
that relief o1 to entitle any per-
son to clavm a 1efund of tax paya-
ble before the commencement of
the Indwan Income-tax (Amend-
ment) Act, 1939, which he would
not be entitled to clavm but for
the passung of that Act
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m sub-section (2) or the owner of

a sceunity referred to i sub-see-
tion (3) 1s a peison whose mcome
is mcluded under the piovisions
of sub-section (3) of section 16 1n
the total mecome of another per-
son, the provisions of sub-sechons
(1), (2) and (3) shall applv as if
that peison were Inmself the
person entitled 1o a 1efund under
those sub-sections
(4) To1 the puiposes of this
section, ‘‘fotal mecome?’’ meludes,
in the case of anv peison not 1esi-
dent m Biitish India, all income,
profits and gains whelever aris-
Ing, aceciuing o1 1ecerved, which,
if aiismg, acciumng o1 1ecerved
in British India, would be mclud-
ed m the computation of total in-
come under section 16
(5) Nothing 1 this seetion shall
entitle to anv refund anv person
not 1esrdent m Biitish, Inchia who
1s neither a British subject as
defined 1n section 27 of the British
Nationalitv and Status of Aliens
Act, 1914, nor a subject of a State
in India
48-A (1) If in any case not  48-A Omnffed
provided for bv see-
Genmeral po  tion 48 or by the
:eefru;gsmake provisions 1elating
to 1efunds elsewhere
contammed m this Act the Income-
tax Officer 1s satisfied, npon claim
made 1m this behalf, that tax has
been paid bv or on behalf of any
person with which he was mnot
properlyv chargeable or which was
m excess, of the amount with
which he was piopeily charge-
able, the Income-tax Officer shall
allow a refund to such peison of

NOTES
Section 48 A 1s omtted as the amendment of section 48 makes 1t superfluous

e e
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the amount so paid o1 so paid

excess

(2) The Assistant Commis-
sioner in the exercise of his ap-
pellate powers, o1 the Commis-
sioner 1 the exercise of his
appellate powers or powers of 1e-
vision if satisfied to the like effect
shall 1n like manner cause a re-
fund to be made by the Income-
tax Officer of any amount found
to have been wiongly paid or paid
in excess

(3) Notlhng i this seection
shall operate to valdate any
objection or appeal which 1s other-
wise mvalid o1 to authoiise the
1evision of any assessment o1
other matter which has become
final and conclusive, o1 the re-
view by any officer of a decision
of his own which 1s subject to
appeal o1 revision, or where any
1ehief 15 specifically provided else-
where m this Act, 'to enfitle any
peison to any 1elief other or
greater than that rehef

49 (1) Tf any peison who has 49 (1) If anv peison who has

paid by deduction

paid Indian ineome-

Rehef w tax fo1 any vear on Oslgg]::f m 11;?}{107 section 18 or
respect 0 .1 otherwise Indian -
Tmted Kmg Y part of us 1n-  yuted Eumg ¢

dom 1ncome-

come proves to the

dom 1ncome-

come-tax for any

tax satisfaction of the o~ veal on anv pait of
Income-tax  Officer lus income proves
NOTES

Seciion 49 —We have remoived the two new sub sections which weie inserted m sce
tion 49 of the Act by this clause, ind have reproduced their contents in new sections 49 B
and 49 C dealt with m cluse 54 of the Bill

A muority of us desired to omnt seetron 49 from the Aet, and request that the
‘Governor General’s sanction to the moving of an amendment to this end, if lield to be
Beeessary, may be obtrined —Seleet Commutice Report

Scction 49 deals with double meome tax rehef The amendments -ccomphch the
fo]lomng objecte —Rehef 1s restricted to half the Indian rate, the rehief granted to the
Company 33 taken into account n computing the refund adnussible to  the sehircholder
under seetion 48 and any excess rehef granted to the Company oier the rchief ~dnnsable
to the sharcholder can be recovered from Im

These 1mmendnients are designed to prevent any assessee geftimg mose relirf than e
15 enntled to The othcr amendments m the section arc only ‘cchimieal ampruvoments on
the tosting  provisions

)
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that he has paid United Kingdom
meome-tax for that year i res-
pect of the same parg of his in-
come and that the 1ate at whach
he was entitled to, and has ob-
tamed, rehief under the provisions
of section 27 of the Iimance Act,
1920, 1s less than the Indian rate
of tax chaiged m respect of that
part of Ins mmcome, he shall he en-
titled to a refund of a sum cal-
culated on that pait of his mmcome
at a 1ate equal to the difference
between the Indian rate of tax or
the appiopriate rate of Umnifed
Kingdom income+iax, whichever
1s less, and the rate at which he
was entitled {o, and obtained re-
hef under that seetion

(2) In sub-section (1)—
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to the samsfaction of the Income-
tax Officer thal he has paid by
deductron or otherwise TUnited
Kingdom mecome-tax for the cor-
yesponding year 1n respect of the
same part of his mcome and that
the 1ate at which he was entitled
to, and has obtamed, rehef under
the provisions of section 27 of the
Finance Act, 1920, 1s less than the
Indian 1ate of tax chaiged i res-
peet of that pait of his imcome,
he shall be entitled to a 1efund of
a sum calculated on thax pait of
his mecome at a rate equal to the
difference between the Indian
1ate of tax or the appropiiate
1ate of United Kingdom imcome-
tax, whichever 1s less, and the 1ate
at which he was entitled to, and
obtained rehef under that section

Provided that 1 no case shall
the 1ate at which such 1efund 15
calculated exmceed half the Indwan
iate of tax appropriate to the -
come of the person entitled to
relief,

(¢) the expiession ‘‘Indian 1ncome-tax’’ means mecome-tax
and super-tax chaiged mn accordance with the provisions of this Act;

(b) the expression ¢‘Indian
rate of tax’’ means the amount of
the Indian income-tax divided by
the inecome on which 1t was

charged,

(b) the expression ‘‘Indian
1ate of tax’’ meams the amount
of Indian wmcome-tax exclusive of
super-taw after deductron of any
relef due to a clavmant under the
other prowvsions of thiws Act but
before deduction of any 1ehef due
to him under thas section, dwid-
ed by s total income after de-
ducting theiefrom any ncome
(mcludwmg wmcome from a share
m an unregistered firm) exempt-
ed from tax by or under the pro-
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viswons of this Act, added to the
amount of Indwam super-tax De-
fore deduction of any 1elief due
to the clavmant under this section
dunded by has total mcome,

(¢) the expiession ‘‘United Kingdom income-tax’’ means in-
come-tax and super-tax chaigeable in accordance with the piovisions
of the Income-tax Acts

(d) the expression ‘‘appiopiiate rate of Umited Kingdom
meome-tax’’ has the meaning assigned to that expression in section
97 of the Finance Act, 1920, as amended by the Finance Act, 1927

49-A (1) The Central Govern-
ment may, by noti-
Rehef  m  foghion wm the Offi-
TPt s cial Gazette, make
and Dommnion  POVISTON fOI the
mcome-tax. granting of 1elef
respect  of wncome
on which has been pard both -
come-tax (wcludwg  super-tax)
under thws Act amd Domunion
mcome-tax

(2) For the pwiposes of thas
section ‘“Domunon wmcome-tax’’
means any mcome-taxr 01 Super-
tax chaiged under any law wm
forcew any Indian State 01 wm any
part of Hws Magesty’s Domainions
(othes than the Umited Kingdom)
where the laws of that State o1
part provide for relief mn 1espect
of tax charged on mncome both m
that State o1 part and wm Biitwsh
Inda which appears to the Cen-
tral Boaid of Revenue to cories-
pond to the relief which may be
granted by this section

NOTES.

The new section 49-A provides for the possibihity of the grant of relief for dunble
ltome-tax pavments 1 certamn cases to which section 49 does mot applt  Seetions 49-B,
‘3"(:' leproduce 1 a more appropriate plice and form the provicion: eontainel in  «ub.
*tetions (2) ang (3) of secction 49 of the Aet as it was recast by the Bill
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49-B  Where a shareholder has
. 1ecenved a dwirdend
ayment: of
meome ths. by Jjrom a company
company to by Wlach has  pavd wn-
deemed pay- come-fax 1mposed w
ment by share- By o157, Indra 01 else-

holder

where, he shall De
deemed, w 1espect of such dwi-
dend, himself to have paid the
wmeome-tav (eaxclustve of supesr-
tax) pard by the company on so
much of the dundend as bears to
the whole the same proportion as
the amount of wmcome on which
the company has pad such w-
come-tar  bears to the whole
mceome of the company

40-C (1) Where a shaieholder
has 1ecewed a dun-
Rehef grant-  gepd  from a com-
ed to a com-
pany to be Pany which has ob-
deemed e tamncd the 1elhef re-
hef granted o, , 04 to m  section
to wsharchold-
er 49 09 granted under
section 49-4 01 under
the India and Buwrma (Income-taw
Relef) Order, 1936, he shall be
deemed n respect of such dwi-
dend himself to have obtamned
such relef at the rate at which
such 1¢lief has been granted,
1espect of mcome-tax only, to the
company for the financial year
mreceding the year wm which the
dindend was pard
(2) If the 1ate at which a
shareholder 1s deemed under sub-
sectrion (1) to have obfawned 1elef
eaceeds the rate at which he
would have been entitled to relef
had such 1ehef been gwen direct
to lnm by or under the smd sec-
tions or Order, any excess shall
be recovered from ham ewther as
an addition to the tax payable by
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49.A  Wheie under any of the
provistons of this
Act, refund 1s found
to be due to any

Power to
set off amount
of refunde

agamst tax

reman 1 n g person, the Income-
Pyble tax Officer, Assist-
ant Commaissioner o1 Commis-

siouner, as the case mav be, may,
m heu of pavment of the refund,
set off the amount to be 1efund-
ed, or any pait of that amount
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ham on any assessment made on

ham wndes

section 23 01

section

34 or by settung of off agawnst any

relwef duwe to hum under

48

49D I} any person who

Rehef m
respect of tar
charged n
country  not
providing for
relief 1n res-

section

has
pard by deduction
or otheirwise Indwan
wcome-taz, for amy
year . 1espect of
any mcome a1 ismng

feg‘ Ofm]fn- without Biitash
18 a1n \
ncome tax Indea m a country

the laws of which do
not provide for any 1elief m 1 es-
pect of wmcome-tar, charged m
Biitash Indwa proves that he has
paid wmeome-tax by deduction or
otherunse under the laws of the
sad coumtry m respect of the
same wmcome, he shall be entitled
to the deduction from the Indian
meome-tax  payable of a sum
equal to one-half of such Indwan
meome-tax 01 to one-half of such
tay payable m the sad country,
whachever 1s the less

49-E  Wheie under anv of the
provisions of this
Acl, a vrefund 1s
found to be due to
any person, the In-
come-tax Office,
Appellate Assistant
Commissioner or Commissioner,
as the casec may be, may, m heu
of payment of the refund, set off
the amount to be 1efunded, or

Power to
get off amount
of 1efunds
agamst tax
remamm 1 n g
pavable

agams: the tax, if anv, 1emam- anv part of that amount agamsi
mg pavable by the peison to the fax, if anv, remaming pava-
whom the 1efund 1s due ble by ‘the peison to whom the re-
fund is due
NOTES

Section 49-D —This seetion was meerted br the Accemblvy and affurds relief 1n eners
where Double Income-tax rehef 1s mot given . respect of British Iudian I‘nrommtax._t‘he
1ehief to the ~ssessce 15 one half of the Indian or foreigm mcopit-tax paid whicheier 1 Jre2
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49-B Where thiough death, in- 49-F  Wheie thiough death,

capam“cy, bankrupt- meapacity, hank-

Power of ic- CV, 11q111d‘dt10n or Power of re 1Uplcy, thIdahon

presentation of
deceased person
or person dis-
abled to make
claim on  Ins
behalf

other cause, a per-
son who would but
for such cause have
been entitled to a
refund under any
of the provisions of
this Aet, o1 to make a claim under
section 48 o1 48-A or 49, 1s unable
to receive such iefund or to make
such claim, his executor, adminis-
tiato1 or other legal representa-
tive, or the trustee or 1eceiver, as
the case may be, shall be entaitled
to receive such refund or to make
such claim for the benefit of such
person or lus estate

50 No claim to any refund of

mcome-fax under
Lamtation  thps  Chapter shall

of claams for
refund. be allowed, unless 1t

1s made within one
year from the last day of the
year 1 which the tax was reco-
vered or befoie ‘the last day of
the finanecial year commencing
after the expiry of the previous
year, as defined 1n clause (11) of
section 2, m wlhich the 1ncome
arose on which the tax was reco-
vered, whichever period may
expire later

or other cause, a
person who would
bul for such cause
have been entitled
to a 1efund under
any of the provi-
sions of thys Act, or to make a
claim under section 48 * * * or 49,
18 unable to 1ecerve such refund
or to make such claim, his execut-
or, admmstiator or other legal
represeniafive, or the trustee or
leceivel, as the case may be, shall
be entitled fo receive such refund
o1 to make such claim for the
benefit of such personm o1 his
estate

presentation of
deceased person
or person dis-
abled to make
cloom  on  his
behalf

50 No claim to any refund of
mcome-tax or super-

Luutation  tqg; under thps Chap-
Sﬁfuﬁf{’ms for  ter shall be allowed,

unless 1t is made
m four years from the last
day of the financial year commen-
cing newt after the expuy of the
previous year wm which the mmcome
arose, accrued or was 1ecewed Or
was deemed to have arisen, ac-
crued or beem recewed or was
brought wmbo Bitish Indva
Pzovided that where the clawm
1s to a refund of wmcome-tax or
super-tax pavd prior to the com-
mencement of the Indian Income-
taxz (Amendment) Act, 1939, the
clavm shall not be allowed unless
1t 15 made withan one year from
the last day of the year wm which

NOTES

Sectton 50 pieseribes a period of hmtation for elaims to refunds
oxtended from one year to fonr years in accordance with a simmlar

sections (Sectaons 34 and 35)

The period 18

extensmion 1m other
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Provided that a claim to 1e-
fund under section 49 may be
admutted after the period of humi-
tation heremn presciitbed, when
the apphicant satisfies the Com-
nmissioner, or an Assistant Com-
missioner of Income-tax specially
empowered 1n this behalf by the
Central Board of Revenue, that
he had suffictent cause for mnot

making the claim within such
period.
50A (1) Any person objecting

to a refusal of an
Ap p e alTncome-tax  Officer
gflaﬁt 1ef1:161f<t11 to allow a claim to
a 1efund under sec-
tion 48 01 48A or 49 or to the
amount of the refund made in
any such case, may appeal to the
Assistant Commaissioner
(2) The appeal shall be pre-
sented within thirty days of the
date on which the refusal of the
refund or the amount of ‘the 1e-
fund allowed was communicated
to the appellant
(3) The appeal shall be made
m the preseiibed form and shall
be venfied mm the prescuibed
Mmanner,
(4) The Assistant Commis-
Moner mav, after giving the ap-
pellant an oppo1tunity of bhemg

———————
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the tav was recovered 01 before
the last day of the finamcial year
commencng after the expuy of
the previous year as defined
clause (11) of section 2 wn which
the mcome arose on whach the tav
was 1ecovered, whichever peivod
may expire lates

Provided further that a claim
to 1efund under section 49 of taa
pard prior to the commencement
of the Indwan Income-taa (Amend-
ment) Act, 1939, may be admitted
after the period of limitation
herein preseribed, when the apph-
cant safisfies the Commissioner,
or an Assistant Commissioner of
Income-tax specially empowered
m this behalf by the Central
Boaid of Revenue, that he had
sufficient cause for not making
the claim within such period

BOA  Omnitted

Seetion 50-4 —The onnssion of section 50-A follows the amendmerat of wetipn 30

17
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CHAPTER VIII.

OrrENCES AND Pexavries

Owp,
heaid, pass such orders as he
thinks fit
Failure to make pay

ments or deliver returns or
statements or allow mspee-

tron cause or

51 If a person fails without reasonable
excuse—

(a) 1o deduct and pay any tax as 1equued by section 18 or
under sub-section (5) of seection 46,

(b) to fuimish a certificate requited by sub-section

(9) of

section 18 o1 by section 20 {0 he furnished,

(c) to fmumsh 1 due time
any of the ieturns mentioned m
section 19-A, section 20-A, seetion
21, section 22, or section 38,

(¢) to fuumish m doe time
any of the retuins mentioned m
section 19-A, section 20-A, section
21, sub-section (2) of section 22,
01 section 38;

(d) to produce, o1 cause to be produced, on or before the date

mennioned 1 any notice nunde: sub-section (4) of section 22

such

accounts and documents as aie referzed to m the notiee,

(e) to grant mspection or allow copies to be taken in accord-
ance with the provisions of section 39,
he shall, on convietion hefore a Magistrate, be punishable with fine
which may extend to ten rupees for every day during which the

default continues

92 If a person makes a state-
ment . a verifica-

False state- {10m mentioned 1n
ment m decla-
ration. section 19-A or sec-

tion 20-A or section
22 or sub-section (2) of section
26-A. o1 sub-section (3) of section
30, or sub-section(2)of section 32,
or sub-section (2) of section 33-A,
or sub-seciton (3) of section 50-A,
which 18 false, and whichy he either
knows or believes to be false, or
does not behieve to be true, he

62 If a parson makes a state-
ment 1 a verifica-

tion mentioned 1n

False state-

ment 1m decla- Section  19-A  or
ration seetion  20-A  or

section 21 or seection
22 o1 sub-section (2) of section

26-A or sub-section (3) of section
30, or sub-section (2) of section
32 * * * which 1s false, and which
he erther knows o1 believes to be
false, or does not believe to be
true, he shall be pumishable, on

NOTES

hd

Section 51 —The alteration has the ¢ffect of removing the penalty otherwise m-

posable on failure to comply with the general mnotice 1ssued umder sub-secfion (1) wof

section 22 of the Act

Section 52 —We have ommfted the second sub clause of tlus clause, thereby remoying
from section 52 of the Act the words “without prejudice to any other penalty to which he
may be hable under the Indian Penal Code”, which the Bill propoked to imsert
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shall be deemed to have commait-
ted the offence described i sec-
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convictron before a Magistrate,
with sumple vnprisonment which

tion 177 of the Indian Penal Code may extend to siz months, 01 wilh
fine which may eatend to one

thousand rupees, o1 with both

53 (1) A person shall not be 5 (1) A peison shall not be
proceeded  against Prosecution proceeded  against

Prosecution
to be at m-for an offence under o D¢ A 1 for an offence under
stance of Assis- geotion 51 or section tamt Comms- section 51 or section
tant  Commus- sloner
sromer 92 except at the in- 52 except at the mn-

stance of the Inspecting Adssistant
Commassiones

stance of the Assis-
tant Commssioner

(2) The Assistant Commis- (2) The Inspectmg Assistant
sione1 may stay any such Commissioner may ether before
proceeding or compound any such or after the wstidution of pro-
offence ceedings compound any such

offence

54 (1) All paiticulars contammed m any statement made, 1e-
turn furnished or accounts o1 documents pro-
duced under the provisions of this Act, or in
any evidence given, o1 affidavit or deposition
made, 1 the comse of any pioceedings under
this Act other than proceedings under this Chapter, or in any record
of any assessment piroceeding, or any pioceeding relating fo the
1ecoverv of a demand, prepared for the puiposes of tlus Aect, shall be
treated as confidential, and notwithstanding anything contained in
the Indian Ewvidence Act, 1872, no Couit shall, save as provided in
this Aet, be entitled to 1equue any public servant to produce before
1t any such return, accounts, documents o1 record or anvy pait of any
such recoid, o1 to give evidence hefore 1t 1 respect thereof.

Diselosure of 1nforma-
tion by a public servant

Section 53 —The change made has the effect of removing fiom section 53 (2) of
the Act the reference to stav of proceedings, and at the same tame, wlile levving 1o the
Assistant Commussioner the power to compound offences, requires the leave of the Court to
ny composition made after an offence has come before the Court

The Assembly has deleted from the Biul the prowision requiring leave of court to
tompound after the offence has come hefore the court

Seotion 54 forlnds disclosure of informathion conttimed 1n income tax proceedings
Certan self-explanatory clauses are added to the cxisting  clauses  wlieh pernut  such
disclosure

The alterations made in the clause have the effect of converting the three promsos
to sub section (2) of scction 54 ot the Act mnto separate sub sechions, 2 form which ve
consider more approprinte i view of thewr contents  We have also added further matters
to the Ligt of those cyempted from the ban on disclosure  Thesr matfers are contramed
I the new clause (f), dealing with swts i Cinl Courts, cltuse {f), deshng witl the anlt
ofcers,  clause (L) and clause (1) which makes specific promsion allowing e o7 i
Doteseart for estabhishung that 2 person 1s qualified to be an clector to b discloesq 49 g
Retummg Officer —Select Commuttee EReport
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(2) If a public sexvant discloses any particulars contamed
m any such statement, return, acecounts, documents, evidence, affidavit,
deposition or record, he shall he punishable with 1mp1isonment which
may extend to six months, and shall also be liable to fine

Orp New
Provided that nothmng in the (3) © * Nothing in the section
section shall apply to the disclo- shall apply to the disclosuie—
sure—

(a) of any such particulars for the puiposes of a prosecution
unde1 the Indian Penal Code m 1espect of any such statement, retmn,
accounts, documents, evidence, affidavit o1 deposition, o1 fo1 the pui-
poses of a prosecution under this Aet, o1

(b) of any such particulars to any peison acting in the execu-
tion of this Aect where 1t 1s necessaiy to disclose the same to him
for the purposes of this Act, o1

(¢) of any such particulais occasioned by the lawful employ-
ment under this Act of any process for the service of any notice or
the 1ecovery of any demaund, o1

(d) of any such partculars
to a Cwl Court in any swt to
which Govermment s a party,
whach relates to any matter aris-
wmg out of any proceedwng under
thas Act, or

(e) of any such particulars
to the Auditor-General of Indwa
for the purpose of enabling him
to dwscharge hs fumctions under
section 144 of the Goverwment of
Indwa Act, 1935, or

(f) of any such particulass to
any officer appowmted by the Aude-
tor-General of Indra or the Cen-
tral Board of Revenue to audit
wmcome-tax recewpts or 1efunds,
or

(g9) of any such pasticulars,
relevant to any wmquiry wmio the
conduct of an officral of the In-
come-tax Depariment, to any
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(ce) of any such particulars
occasioned by the lawful exercise
by a public servant of his powe1s
under the Indian Stamp Aect, 1899,
to impound an nsufficiently stamp-
ed document, or

(d) of sueh facts, to an
authorised officer of the United
Kingdom, as may be necessary
{o enable relief to be given under
section 27 of the Finance Ack,
1920, or a refund to be given
under section 49 of this Act
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persons appowmted Commissioners
wunder the Public Servants (Inqur-
11es5) Act, 1850, 01 to an officer
otherunse appowmted to hold such
maquiry, or to a Public Serwvice
Commussion established under the
Government of Indwa Act, 1935,
when exercising 1ts functions
relation to any matier arismg out
of any such wmquuy, or;

(1) of any such particulars
occasioned by the lawful exercise
by a public sexvant of his powers
under the Indian Stamp Act, 1899,
to 1mpound an 1nsufficiently
stamped document, or

(1) of such facts, to an
authorized officer of the Umted
Kwgdom, or of any Indwan State
01 any pat of His Majgesty’s
Domanions which has entered mto
an agreement with Biritish Indwa
for the gramting of double taza-
twon relief, as may be necessary
for the purpose of enabling such
relief 01 a refumd wunder section
49 of this Act to be gwen, or

(1) of such facts, to an
officer of a Piovincial Govern-
ment, as may be necessary for the
purpose of enabling that Govern-
ment fo levy 01 1ecalise any fax
mmposed Dby it on amicultwral
income, Or

(XY of such facts fo any
authority eretcising pouwers under
th'e Sea Customs Act, 1878, or any
Act of the Central Lemslaiure
imposing a duty of ercisc as may
De neceesary for enabling 1t duly
{o cxercise such povers, ar



134

Orp

Provided further that nothing
in this section shall apply to the
production by a public servant
before a Court of any document,
declaration of affidavit filed, or
the record of any statement or de-
position made m a proceeding
under section 26-A, or to the giv-
mg of evidence by a public ser-
vant 1 respect thereof

Provided further that no P10-
secution shall be instituted under
ﬂ?ls section except with the pre-
vious sanction of the Commis-
sioner
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(1) of such facts, to a Re-
turming Officer, as may be neces-
sary to establish whether a person
ts 01 18 not entitled to be entered
on an electoral roll, or

(m) so much of such partr-
culars, to the appropriate autho-
118y, as may be necessary to esta-
blash, whether a person has o1
has notl been assessed to mcome-
taa wn  any parhicular  year or
years, where under the provisions
of any law for the tume bemng
force such fact 1s requued to be
established,

(4) Nothing 1 this section
shall apply to the production by a
public servant before a Court of
any document, declaiation or affi-
davit filed, or the record of any
statement or deposifion made 1n a
proceeding under section 25-4 or
section 26-A, o1 to the giving of
evidence by a public servant 1n
1espect thereof

(5) No prosecution shall bhe
mstituted under this section ex-
cept with the pirevious sanction of
the Commissioner

CHAPTER IX

SUPER-TAX

56 In addition to the 1mcome-
tax charged for any
°f year, there shall be
charged, levied and
paid for that year in respect of
the total income of the previous

Charge
super-tax

55 In addition to the income-
tax charged for any
of yeai, there shall be
charged, levied and
paid for that year i respect of
the total mcome of the prewvious

Charge
super-tax,

NOTES

Sectton 55 amends the super-tax charging section, by exempting a member of an
association of persons from super-tax where the income of the association has been assessed

to super fax

It also takes out of the exemption given to partners of unregistered firms

the case (Section 23 (5) (b)) of an unregistered firm assessed as a registored firm
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year of any individual, Hindu un-
divided family, company, uniegis-
tered fiim or other association of
mdividuals, not bemng a 1egistei-
ed firm, an additional duty of
meome-tax (m this Aect refeired
to as super-tax) at the rate or
1ates laid down for that year by
Act of the Centi1al Legislatuie,

Provided that, wheie the pio-
fils and gams of an unregistered
fiim have been assessed to supei-
tax, super-tax shall not be paya-
ble by an individual having a
shaie m the firm m respect of the
amount of such piofits and gaimns
Which 1s propoitionate to his
shaie

96 Subject to the provisions
of this Chapter, the
Total mcome total income of any

igr purposes of indjquua]’ Hindu
per tan undivided  famly,
company, un1egs-

tered fiim or other association of
Mdividuals shall, for the puiposes
of super-tax, he the total income
A% assessed for the puiposes of in-
®ome-tax, and whele an assess-
Went of total income has hecome
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veair of any mdividual, Hindu un-
divided  family, company, local
authority, uniegistered firm 01
other association of peirsons, not
bemg a registered firm, o2 the
partners of the firm oy members
of the association wndwidually, an
additional duty of income-tax (in
this Act referred to as super-tax)
at the rate o1 1ates laid down for
that vear by Aect of the Cential
Legislature
Prownded that where under
the provisions of clause(b)of sub-
section (5) of section 23 an un-
1egistered firm has been assessed
m the manner applicable to a 1e-
gistered firm, super-taw shall be
payable by each partnes of the
firm mdindually on Tus share
the wcome, piofits and gains of
the firm and not by the firm -
self
Provided fuither that, where
the profits and gamns of an unie-
gistered firm or other association
of persons not bewng a company
have heen assessed to supei-lax,
super-tax shall not be pavable by
a partner of the firm o1 a mem-
ber of the association, as the case
may be, m respect of the amount
of such profits and gams which 1s
proportionate to his shaie
56 Subjeet to the provisions
of this Chapteir, the
Total meome lotal 1ncome of an+

for purposes of mddividual,  Hindu
super fax uraivided  famnily,
company, locul

authority, unregicteied firm o1
othe1r association of persnns <hall,
fo1 the purpo<es of saper-tax, ha
the total income as asseseed for
the purposes of income-tax, rnd
whele an ac<esement of total in-
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Provided further that nothing
in this section shall apply to the
pioduction by a public servant
before a Court of any document,
declaration of affidavit filed, or
the record of any statement or de-
position made m a proceeding
under section 26-A, o1 to the giv-
ing of evidence by a public ser-
vant in respect thereof

Provided further that no pro-
secution shall be mnstituted under
this section except with the pre-
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(1) of such tacts, to a Re-
twrmng Officer, as may be neces-
sary to establish whether a person
18 01 18 not entitled to be entered
on an electoral roll, or

(m) so much of such partr-
cular s, to the appropnate autho-
11ty, as may be necessary to esta-
blish, whether a person has or
has not been assessed to 1mcome-
tar m any paticular year or
years, where under the provisions
of any law for the time being m
force such fact 1s requured to be
established,

(4) Nothing 1 this section
shall apply to the production by a
public seivant before a Cowt of
any document, declaration or affi-
davit filed, or the record of any
statement or deposition made 1 a
proceeding under section 25-4 or
section 26-A, or to the giving of
evidence by a public servant in
1espect thereof

(5) No prosecution shall be
mstituted under this section ex-
cept with the pirevious sanction of

V.ious sanction of the Commis- the Commissionel
sioner.
CHAPTER IX
SUPER-TAX

56 TIn addition to the mmcome-
tax charged for any
£ year, there shall be
charged, levied and
paid for that year in respect of
the total mmeome of the previous

Charge o
super-tax

556 In addition to the income-
tax charged for any
of year, there shall be
chaiged, levied and
paid for that year in respect of
the total mcome of the previous

Charge
super-tax,

NOTES

Section 55 amends the super tax chargmg section, by exemphtng a member of aﬁ
association of persons from super tax where the 1mcome of the association has been nssesse

to super-tax

It also takes out of the exemption given to partners of unregistered firms

the case (Section 23 (5) (b)) of an unregistered firm assessed as a registered firm
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year of any mdividual, Hindu un-
divided family, company, unregis-
tered firm or other association of
individuals, not bemg a 1egister-
ed fium, an additional duty of
meome-tax (in this Act referred
to as super-tax) at the iate o1
rates laid down for that year by
Act of the Cential Legislature,

Provided that, wheie the pro-
fits and gans of an unregisteied
fiim have been assessed to supel-
tax, super-tax shall not be paya-
ble by an 1ndividual having a
share m the firm 1 respect of the
amount of such profits and gains
which 1s propoitionate to his
shaie

56 Subject to the provisions
of this Chapte1, the
Total meome total 1mcome of any

izr ¢ Turposes of individual, Hindu
o undivided  family,
company, uniegis-

1er?d firm or other association of
Mdividualg shall, for the purposes
0‘{ super-tax, he the total income
zsnt:i?es?ed fo1 the puiposes of -
e -lax, and.where an  gssess-

nt of total income has become
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year of any mdividual, Hindu un-
divided family, company, local
authorty, uniegqistered firm 01
othei association of peisons, not
bemg a 1egistered firm, o1 the
pattners of the firm o1 members
of the associatron wmduwrdually, an
additional duty of mecome-tax (1n
this Act refeired to as supei-tax)
at the 1ate o1 rates laxd down for
that vear by Act of the Central
Legislatuie

Pronded that where under
the p1ovisions of clause(b)of sub-
section (B) of sectron 23 an wun-
registered firm has been assessed
m the manmer applicable to a re-
qistered firm, super-tax shall be
payable by each partner of the
fir m andwndually on has share m
the mcome, profits and gams of
the firm and not by the fiam -
self

Pirovided further that, where
the profits and gams of an unre-
gistered firm or other association
of persons 1ot bewmg a company
have been assessed to super-tax,
super-tax shall not he payable by
a partner of the firm o+ a mem-
ber of the assocration, as the case
may be, m respect of the amount
of such; p1rofits and gains which 18
propoitionate to s share

56  Subject to the provisions
of this Chapter, the
Total meome tofal 1ncome of anv

for purposes of 1ndividual,  Hindu
super fax undivided  famlr.
compauy, locul

authority, unregistered firm or
other association of persons shall,
for the purposes of super-tax, he
the total ineome as assessed for
the purposes of mcome-tax, an -
where an assessment of tot

{
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final and conclusive for the puipo-
ses of income-lax for any year, the
assessment shall also be final and
conclusive for the purposes of
super-tax fo1 the same vear

57 (1) In the case of anv
peisen residing out
Non remdent  Of Bi1tish India who
partners  and 1S a member of a
shareholders registered firm, and
whose share of the
profits from such firm 1s hable to
super-tax, the remaining mem-
bers of such fivm who are 1esident
m British India shall he jointly
and severally hiable to pay the
super-tax due fiom fthe non-resi-
dent membher 1n respect of such
share
(2) Where any person pays
any tax under the provisions of
this section on aceount of anothex
person who is residing out of
British India. eredit shall he given
theiefor 1 determiming the
amount of the tax to be pavable
by anv' agent of such non-resident
person under the provisions of
sections 42 and 43
58 (1) Al the provisions
of this Act, relating

oprpch& BOR 4 the charge, as-
super tax sessment, ecollection

and recovery of 1in-
come-tax except those contained
in section 3, the proviso to sub-
section (1) of section 7, the second
and third provisos to section 8,
sub-section (2) of section 14, and
sections 15, 17, 19, 20, 21, 48, 58-F
and sub-sections (2) and (3) of

Tre Ixpian Income-tax Aoz, 1922
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come has hecome final and corelu-
sive for the puarposes of imcome-
lax for any year, the assessment
shall also be fmal and conclusive
for the purposes of super-tax for
the same year
57 Omalied

58 (1) All the provisions

of this Aect, relating

Appli cation 5 the charge, as-
gfpe,_éit  sessment, co]lectn.on
and recovery of in-

come-tax except those contained
1n section 3, the second proviso to
sub-section (1) of section 7, the
second and third provisos to see-
tion 8, sub-section (2) of section
14, and sections 15, * * * 19. and
90. and the first proviso to Sub-

A the super-tax on &
Section 57 makes the remdent partmers of a firm responsible for the sup

non resident’s share of profits
superfluous and 1t 18 therefore omatted

The amended

gection 23 (5) (@) makes this section

of the
Section 58 makes consequential amendments which deal with the appheation ;

provisions of the Act to super-tax
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section 58-G shall apply, so fa1 as
may be, to the charge, assessment,
collection and 1ecovery of supei-
tax

(2) Save as provided in sub-
section (3-4), (3-B), (3-C) and
(3-D) of section 18, section 57
and section 58-H supeir-tax shall
be payable by the assessee diiect
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sectron (1) of section 41 and sec-
tron * ¥ 58-I and sub-section (2)
of section 58-G shall apply, so far
as may be, to the chaige, assess-
ment, collection and recovery of
super-tax

(2) Save as provided in sub-
sectrons (2), (2-4), (2-B), (3-B),
(3-C), (3-D) and (3-E) of section
18, ¥ * * and section 58-H super-
tax shall be payahle by the asses
see duect

CHAPTER IX-A

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF PROVIDENT FUXNDS

58-A

Definitions

In this Chapter, unless there 1s
anything repugnant in the subject o1 context,—

(a) a ‘“‘recognised provident fund’’ means a provident fund
which has heen and continues to he recogmised bv the Commnussionel,
n. accordance with the provisions of this Chapter;

(b) an ‘‘employer’’ means—

() a Hindu undivided family,
company, firm o1 other associa-
tion of mdividuals or persons, o1

(22) an individual engaged in
a husiness, profession or vocation
whereof the piofits and gains are
assessable to 1income-tax wunder
section 10 or section 11,

mamtaining a piovident fund fo1
the benefit of his or its employees;

(¢) a Hindu undivided family,
company, firm o1 other associa-
tion of * * ¥ persons, o1

(¢2) an imdividual engaged in
a business, profession or vocatior
whereof the profits and gains are
assessable to income-tax under
seetion 10 * * *

A

maintaming a provident {und
for the henefit of Ius or 1t em-
ployees;

(¢) an ‘“‘emplovee’’ means an employee partietpating m a pro-
vident fund, but does not include a personal or domestic seivant-

(d) a ‘“contribuiion’’ means anv sum ciedited by or on heha

of any emplovee out of lus salarv, or by an emplover out of hic 0wy
mmonies, to the mdividual aceount of an emplovec. hut does not mdlude

any sum credited as interest:

(¢) the ““balance to the credit’” of an emplovee means the tolal
amount, to the credit of his individual aceount in a pievident fund at

any time,
18
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final and conclusive for the purpo-
ses of income-iax for any year, the
assessment shall also he final and
conclustve for the purposes of
super-tax for the same year

97 (1) 1n the case of anv
persen residing out
Nonresident Of British India who
partners and 1S 2 member of a
shareholders 1egistered firm, and
whose share of the
profits from such fiym 1s lable to
super-tax, the remaining mem-
bers of such fiim who are 1esident
in British India <hall be joimntly
and severally liable to pav the
super-tax due from fhe non-resi-
dent member in 1espect of such
share
(2) Where anvy person pavs
anvy tax unde: the provisions of
this section on account of another
person who is residing out of
British India, eredit shall he given
therefor 1 determining the
amount of the tax to be pavable
by anv* agent of such non-resident
person under the provisions of
sections 42 and 43
58 (1) All the provisions
of this Act, relating

Apph catiol 4 the charge, as-
of Act to N
super-tax sessment, collection

and 1ecovery of in-
come-tax except those contained
in section 3, the proviso to sub-
section (1) of section 7, the second
and third provisos to section 8§,
sub-section (2) of section 14, and
sections 15, 17, 19, 20, 21, 48, 58-F
and sub-sections (2) and (3) of
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come has hecome final and conclu-
sive for the purposes of income-
tax for any year, the assessment
shall also he {inal and couclusive
fo1 the purposes of super-tax for
the same year
57  Omualied

58 (1) All the provisions

of this Aect, relating

Rty caton to the charge, as-

. : sessment, collection
supertax and recovery of in-
come-tax except those contained
1n section 3, the second prowmso to
sub-section (1) of section 7, the
second and third provisos to sec-
tion 8, sub-section (2) of section
14, and sections 15, * * * 19. and
920, and the first proviso to sub-

NOTES a
Section 57 makes the remdent pariners of a firm responsible for the super-tax on

non resident’s share of profits
superfluous and 1t 18 therefore omitted

The amended

section 23 (5) (a) makes this section

of the
Section 58 makes consequential amendments which deal with the application ;

provisions of the Act to super-tax.
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section 58-G shall apply, so far as
may be, to the chaige, assessment,
collection and 1ecovery of supei-
tax

(2) Save as provided m sub-
section (3-4), (3-B), (3-C) and
(3-D) of section 18, section 57
and section 58-H supei-tax shall
be payable by the assessee direct

Tae Inpiax Iwcome-Tax Act, 1922 13
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NEw
sectron (1) of sectron 41 and sec-
tion * * 58-F and sub-section (2)
of section 58-G shall apply, so far
as may be, to the chaige, assess-
ment, collection and recovery of
super-tax

(2) Save as provided m sub-
sectrons (2), (2-4), (2-B), (3-B),
(3-0), (3-D) and (3-E) of section
18, * * * and section H58-H supei-
tax shall be pavahle bv the asses-
see direct

CHAPTER IX-A

NPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF PROVIDENT IFUXDS

58-A

Defimtionsg

In this Chapter, unless theie 1s
anything repugnant in the subjeect or context,—

(a) a ““1ecogmsed provident fund’ means a provident fund
which has heen and econtinues to he recognised by the Commissioner,
m accordance with the provisions of this Chapter;

(b) an ‘““‘employer’’ means—

(v) a Hindu undivaded famuly,
companv, fim o1 other associa-
tion of mdimiduals or peisons, o1

(2t) an mdividual engaged n
a business, profession 01 voeation
wheieof the piofits and gains are
assessable to income-tax wundei
gection 10 or section 11,

maimntaming a provideni fund fox
the henefit of Ins 01 its employvees:

(+) a Hindu undivided family,
company, fiim or other associa-
tion of ¥ * ¥ peisons, or

(12) an mdividual engaged
a bhusmness, profession or vocalion
wheieof the profits and gains are
assessable to income-tax under
section 10 * * 7,

maintamng a provident fond
for the henefit of lic o1 itc em-
plovees;

(¢) an “‘emplovee’ means an employee partiapatmg in a pro-
vident fund. but docs no{ melude a perconal or domestic =ervant:

(d) a ““contrihulion’ means any sum credited by or on behalf
nf anv emplovee oul of his <alary. or hv an cmployver outl of his ouwn
mwonies to the mdividual aceount of an emploser, bul doee not include

anv sum credifed as interost,

(¢) the ““halance to the credit’” of an emploree means e oty
smonni {o the ereditl of his individunl aceount 1 o meviden? Tond at

any tinwe;
18
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(f) the ““annmal accretion’ to the balance {o the credit of an
employee means the 1mnerease {o such balance mn any vear, arnsing 1rom

contiibutions and mterest;

(9) the ““‘accumulated balance due’’ to an cmployee means the
halance to his eredil, or such poition theireof ag may be claimable by
him under the regulations of the fund, on the day he ceases to he an
employee of the employer maintaiming the fund; and

(h) the ““1cgulations of a fund’ means the special hody of
regulations governing the constitution and admanistiation of a paiti-

cular provident fund
58-B

(1) The Conumssioner of Income-tax n.ay accoid 1ecogni-

t1on to anv provident fund which. 1n his opimion,

The according and with
drawal of recogmition

satisfies the conditions preseribed in section
38-C and the rules made thereundel, and may,

at any time, wathdiaw such 1ecognition 1f, m his opinion, the pro-
vident fund contiavenes any of those conditions

Orp

(2) The Cential Goveinment
may, at its discietion direct the
Commissioner of Income-tax to
1efuse to accord recognition to
any provident fund, o1 may, at any
iime, withdraw recognition fiom
any recognised piovident fund

(3) An o1de1 according recog-
nition shall take effect on such
date as the Commissioner may fix
in accordance with any 1ules the
Central Board of Revenue may
make 1n this behalf, such date not
being later than the last day of the
financial year 1n which the oider
is made

(4) An order withdrawing
recogmition shall take effect from
the day on which 1t 1s made

(5) An emplover objecting to
an order of the Commissioner
refusing to 1ecognise a provident
fund may appeal, within sixty

New
Onutted

(2) An oirder according 1ecog-
mtion shall take effect on such
date as the Commuissioner may fix
1 accordance with any rules the
Central Board of Revenue mav
malke 1n this hehalf, such date not
bemg later than the lasl dav of
the financial vear in which the
order is made

(3) An order withdrawing
1ecognition shall take effect from
the dav on which 1t 18 made

(4) An employer ohjecting to
an order of the Commissioner 1e-
fusing to 1ecogmise or an order
with-drawing  recognition from a

NOTES
Sub-section (2) of scetion 5S-B whach glave power to tlie Central Govexnment to
refuse recogmition to or withdraw recogmition from a provident fuxd, 1s omitted
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days of such order, to the Cential pirovident fund may appeal, within
Board of Revenue sixty days of such oide:, to the

Cential Boaid of Revenue

The appeal shall hbe m the foom and shall be verified in the
mannexr prescribed by the Ceniral Board of Revenue

58-C (1) In order that a provident fund may 1eceive and 1elan
Conditions to bs sats- Tecognition, 1t shall satisfy the conditions set
fied by a recogmsed pio- out below and any other conditions which the
vident fond Cent1al Govelnment may, by 1ule, preseiibe—-

(a) All employees shall be employed m India, o1 shall he em-
ployed by an employer whose piimeipal place of busmess 1s mn Biitish
India

(b) The contiibutions of an employee m auv yvear shall he a
defmite proportion of his salary for that vear, and shall be deducted
hy the emplover fiom the employee’s salaiy m that proportion, at
each peiriodical payment of such salaiy in that veai, and ciedated to
the employee’s individual account 1 the fund

(¢) Subject to the provisions of section 38-D, the contiihutions
of an emplover to the individual account of an employee m anv veai
shall not exceed the amount of the contributions of the emplovee n
that year, and shall be ciedited to the emplovee’s mdividual account
at mteirvals not exceeding one year

(d) The fTund shall consist of contiibutions as ahove specified,
of accumulations t1hereof, and of mierest (simple and compound),
credited m 1cspeet of such contiibutions and acenmulationg, and of
secmr1lies puichased therewith, and of no other sums

(¢) The fund shall be vested m {wo o1 moie tiustees o1 m the
Official Trustee under a trust which <hall not he 1evocable save with
the consent of all the beneficiaries

(/) The emplover shall not he entitled to 1ecover any sum what
soever from the fund, save m cases where the emplovee 1s dicnussed
for misconduet 01 voluntaiiiv leaves lis employment otherwise than on
account of 1l-health o1 othier unavordable cause hefore the expnation
of the term of seiviee speerfied m this behalf m the regulatioms of
the fund

In such cases the 1ecoveries made by the employer ~hall he
limited 1o the contithutions made by him to the mdividual account of
the employee. and to mterest (sumple and compound) credited n 1es-
peet of such contiibutions and accumulations theteof, m accondanee
with the 1eculations of the fund

(@) The accummlated halance due to an emploaee <hall be pay-
able on the day he ceases to he an emploaee of 1the emplover main-
fmmning {he {fund

(1Y Save as provided m danse (g), o3 in accordance with <ach
condrtions and restrictions as the Cenual Govennnent may, by rales,

W

o
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presciibe, no poition of the halance to the credit of an employee shall
be pavable to lnm

(2) Where there 1s a 1epugnance hetween any regulation of a
1ecognised provident fund and any pirovision of this Chapter o1 of
the 1ules made {hcreunder, the regulation shall, to the extent of
the repugnance, he of no effect

The Commissioner may, al any time, require that such repugn-
ance shall be 1emoved from the regulations of the fund

58-D  Subject o any rules which the Cential Goveinment may
Power to relmn mes Inake in this hehalf, the Commissioner may, in
triction of employer’s con  1especl of any particular fund, 1elax the pro-

tributions an certamn eases  yy510ng of condition (¢) of sub-section (1) of
seetion 58-C—

(a) so as to permit the payment of larger contitbutions by an
employer to the individual accounts of employees whose salary does
not exceed five hundied rupees per1 mensem, and

(b) so as to permit the erediting by employeis to the mdividual
accounts of employees of periodical honuses or other contributions of
a contingent nature, where the caleulation and payment of such bonuses
o1 other contributions 1s provided for on definite principles by the
1egulations of the fund

58-E  The annual aceretion in any vea1r to the halance at the

credit of an employee participating 1n a 1ecog-

Annual aceretion deemed 35ed provident fund shall be deemed to have

fo be mcome recerved been recerved by him in that year and shall be

mncluded 1n his total meome for that year, and, subject to the exemp-

tions specified 1n section 58-F, shall be hable to income-tax and supe-
tax

Provided that, for the purpose of sub-section (3) of section 15,
out of such annual aceretion only the employee’s own contributions
shall be included 1n his total income

Orp New
p8-F (1) An employee shall 58-F (1) An employee shall
not he liable to pav not be hable to pay
Exemption income-tax on con- "ExemaIl’mn mecome-tax on con-

. (o) annu ac

of Jomual 8 tributions fo hus M- gopon’ grom  tr1bUtOns to his m-
ncome tax dividual account 1n  income-tax dividual 3:(3001]1'11} n
a recognised Pro- a recognised pro-

vident fund, 1n so far as the aggre- vident fund, in so far as the aggre-
gate of such contributions mn anv gate of such contributions 1n any

NOTES
Section 58-F Recogmsed Provident Funds) The humt of exemption 1s cuti down
to Rs 6,000 as 1n scution 15 and m order to simphfy the provision regarding the exemp
ton of interest on the employee’s accumulated balance iy 15 provided that such mterest
shall be exempted 1 so far as it does not exceed one-third of the employee’s salary for

the year
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Orp
year does not exceed one-sixth of
his salary in that year.

(2) In the accounts of a re-
cognised piovident fund, the con-
tributions exempted fiom income-
tax under sub-section (1) and
accumulations theieof shall be
shown sepaiately, and nterest
thereon shall be calculated and
shown separately  Such interest
shall be exempt from pavment of
income-tax, mn so far as 1t 1s allow-
ed at a rate not eiceeding such
rate as the Central Goveinment
mav, by notification m the Official
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NEw

year does not exceed one-sixth of
his salary 1n that year or sin
thousand 1upees, whichever s
less

(2) Interest credited on the
accumulated balance of any em-
ployee e a 1ecogmzed provident
fund shall be exempt from pay-
ment of wmcome-tov, of and 1 so
far as it does not exceed omne-
ihud of the salary of the employ-
ce for the year concerned and m
so fa1 as it 1e allowed at a 1ate
not exceeding such 1ate as the
(C'entral Govelnment may, by noti-
fication 1n the Official Gazette fix
m ths hehalf

Garette fix m this behalf

58-G (1) Where the accumulated balance due to an employec
paiticipating 1n a 1ecognised provident fund
becomes pavable, such accumulated halance
shall he exempt from pavment of super-tax
except to the extent of an amount equal to the
aggregate of the amounts of supei-tax on annual aee1etions that would
have been payable under section 58-F up to the first day of Amil,
1933, 1f the Indian Income-tax (Second Amendment) Aet, 1933, had
comne mto foice on the 15th Maich, 1930
(2) Wheire an employee participating i a 1ecognised provident

fund has 1endered continuous serviee with his emplover for a peiiod
of not less than five vears, and the accumulated halanece due to him
becomes pavable, such accunulated halance shall he exempt f1om pay-
ment of meome-tax and shall be exeluded fiom the computation of
Ing total mcome

Pirovided that the Commissioner of Income-lax mav allow <uch
exemptlion and exclusion whele the emplovee ha< 1endered econtinnon«
sciviee with the emplover for a period of less than five years. if, in
his opinion, the serviee has heen terminated by reason of the emplo-
yee's ill-health, or bv the contraction or discontinuance nf the emplo-
ver's buamess, o1 other cause hevond the control of the emploves

(3) Wheie exemption from (3) Where exemplion  from
pavment of income-tax is not al- pavment of mcnme-fax 1« nnt al-

NOTre

Section S8 G (7Y —T1 s the mtentien to mive t1a bonefite 0f 3 o-dt crevinq gn o,
croeed Pravident Fumd onhv o thess cmplovia~ wio B 190 11 v 1 rortmnrers coepge
with the eploger for ot bt & voes Sacrom 386G 5 o bor g r Tl es e gy 1 e
e cmplovee Ielonaang 1o » tecozricad Provdin Fend v bio Pas rr zendoesd = senet
ervice n the suve position = 1o wewdd heve boen 3 30 Tand LY rem Yopy

N meyoreT, P, 4 .

Exemption of accumu-
Iated bulance from imecome
1a> and super tax
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OLp
lowed under the provisions of
sub-section (2), the Income-tax
Officer shall calculate the total of
the various sums of income-tax
fiom the payment of which the
contitbutions and interest ciedit-
ed to the employee’s mdividual
account have been exempted undez
the provisions of sub-sections (1)
and (2) of section 98-17, and such
total shall be payable by the em-
ployee, 1 addition to any other
mecome-tax for which he may he
liable for the vear i which the
accumulated halance due to him
becomes pavable

TeE INpiAN INcoME-TAX AcT, 1922.
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lowed under the provisions of sub-
section (2), the Income-tax Officer
shall calculate the total of the
vairious sums of 1ncome-tax and
super-taxz which would have been
payable by the employce m res-
pect of Ins total wmcome for each
of the years concerned »f the fund
had not been a 1ecogmzed provi-
dent fund, and the amount by
which such total eaceeds the total
of all sums pasd by 01 on behalf
of such employee by way of tax
for such years shall be payable by
the employee wm addition to any
other ncome-lax and super-tar
fo1 which he may be liable for the
vear 1 which the accumulated
halance due to Inm hecomes pay-
ahle

98-H  The trustees of a 1ecognised piovident fund, or other pe1-
son autholised by the regulations of the fund

Deduction at souice of
Income tax payable on nc-
cumulated balances due

to make payment of accumulated balances due
to employees, shall, at the time an accumulated
balance due to an employee is paid, deduct

therefiom any income-tax pavable under sub-section (3) of section
38-@ and any ineome-tax and supei-tax payable on an employee’s total
meome as determined under sub-section (3) of section 58-J. and sub-
seclions (4) 1o (9) of section 18 shall apply as 1f the sum to be de-
ducted weie income-tax payable under the head ‘‘Salaries’’

58-I (1) The accounts of a recogmised provident fund shall be
maintained by the trustees of the fund and
shall be 1n such form and for such periods, and
shall contain such paiticulars as the Central

Board of Revenue may piescribe
(2) The accounts shall be open to inspection at all reasonable

times by Income-tax authorities, and the trustees shall fuinish to the
Income-tax Officer such abstracts thereof as the Central Board of
Revenue may piresecribe

58-J (1) Where recognition 1s accorded to a pirovident fund
with existing balanees, an account shall be made

of the fund up to the day hefore the day on
which the recognition takes effect, showing the
halance to the credit of each employee on such

day, and containing such further particulars as the Central Board of
Revenue may prescribe

Accounts of recogmsed
provident funds

Treatment of balances m
newly recogmised provident
funds
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(2) The account shall also show 1 respect of the halance to
the credit of each employee the amount thereof wlich i< to he tians-
fer1ed to that employee's account i the recogmsed provident fund,
and such amount (heremnafter ealled lus transferied balance) shall be
shown as the halance to his eiedil in the recogmised provident fund on
the date on which the 1ecognition of the fnnd takes effect, and sub-
sections (3) and (4) shall apply thereto

Any portion of the balance to the credit of an employee 1 the
existing fund which 1s not tiansferied to the recognised fund shall he
excluded from the accounts of the 1ecognised fund and shall be hable
10 mcome-tax and super-tax m accordance with the provisions of thus
Act other than this Chapter

(8) Subject to such rules as the Cential Board of Revenue may
make m this hehalf, the Income-tax Officer shall make a calculation of
the aggiegate of all sums compiised in a transfeired balange which
would have been liable to imnecome-tax if this Chapter had been 1 {oice
fiom the date of the msiitution of the fund, wmithout 1egaid to anv
tax which may have been paid on anv such sum, and such aggiegate
(f any) shall be dermed to be income recerved by the emplovee 1n
the year m which the 1ecognition of the fund takes effect, and shall
be meluded m the employee’s total income for that vear, and, 101 the
puiposes of assessment, the 1emainde1 of the tiansferred halance shall
be disregairded, but no other cxemption o1 relief, by wav of 1efund
or otheirwise, shall he granted in 1espeet of any sum comprised m
such t1ansferred balance

Provided that, in cases of seir1ous accounting difficulty the Com-
nussionel shall have powel, subject 1o the said rules, to make a
summary caleulation of such aggiegate

(4) Notwithstanding anvthing contamed m condition (1) of
sub-section (1) of section 38-C, an emplovee, in o1der to enabhle himn
to pay the amount of tax asgessed on hig total meome ac determined
under sub-geetion (3). shall be entaitled 1o withdiaw f1om the balanee
to lic credit 1 the 1ecognised provident fund & sum not evceeding
the difference hetween sueh amount and the amount {o wiieh he would
have been assessed 1f the transferted halance had not heen meluded
m s total mcome

(5) Nothing m this <ection shall affeet the 11ght< of the per<ons
adimmstermg an antecogmised provident fund or dealing with i, o
with the halance to the eredit of anv individual employee, hefoie 1ec0g-
nition 1= accorded, In anv manner wheh mav he lawivl

98-K (1) Wheie an emplover who mamfaine a provident tnid
Trement of fund rane  (Whether 1ecogms=ed or not) for the lirnefii of
ferrad v enplover to his emplovees and has net transterred the fund
tructee or anv portion of . travefers sackh fund or
AOTLS T

Sertaon SRR (D ovmaende 1 <o oS to enstre tPAr en ety wall pes B3 Aued
Pavipents wheeh won'd be Sr=Moned uader s fing 10 (4) (o,
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portion to trustees m trust for the employees paiticipating 1 the
fund, the amount so transferred shall be deemed to be of the nature

of capital expenditure.
OLp
(2) When an employee parti-
cipating 1n such fund 1s paid the
accumulated balance due to Inm
therefiom, any poition of such
balance as 1epiesents his shale 1n
the amount so tiansferred to the
trustee (without addition of inte-
1est, and exclusive of the emplo-
vee’s contributions and inteiest
thereon) shall be deemed to he an
expenditure by the employer with-
1 the meaning of clause (iz) of
sub-section (2) of section 10, in-
curred in the year in which the
accnmulated balanee due to the
employee 1s paid

58-L

Provisions relating to

Tles

NEw

(2) When an employee parti-
cipating i such fund 1s paid the
accumulated balance due to him
therefiom, any poition of such
balance as 1epiesents his share m
the amount so tiansfeired to the
trustee (without addition of inte-
1est, and exclusive of the emplo-
vee’s contributions and interest
thereon) shall, «f the employer has
made effectwe arrangements fo
secwre that tax shall be deducted
at source from the amount of such
share when paid to the cmployee,
be deemed to be an expendituie
by the emplover within the mean-
ing of clause (au) of sub-section
(2) of section 10, incuired in the
vear in which the accumulated
balance due to the employee 1s
paid

(1) A1l rules made under this

Chapter shall be subject to the provisions of
sub-sections (4) and (5) of section 59

(2) In addition to any power conferred by this Chapter, the
Cential Government may makes rules—
(a) presciibing the statements and other information. to be sub-

miited waith an application for 1ecognition,
(b) limiting the contributions to a recognised piovident [und
by employees of a company who are shaieholders in the company;
(¢) providing for the assessment by way of penalty of any

~

fund;

consideration received by an employee for an assignment of, o1 crea-
{10n of a charge upon, his beneficial interest in a 1ecogmsed provident

(d) determiming the extent to and the manner in which exemp-

tion from payment of income-tax and super-tax may be granted 1
1espect of contributions and interest credited to the individual accounts
of employees 1n a provident fund from which recognition has been

withdrawn; and

(e) generally, to carry out the purposes of this Chapter and to
secure such further control over the recognition of provident funds
and the admnistration of recognised provident funds as it may deem

requisite

-~
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58-M  This Chapter shall not apply to
Appliration of this Chap-  gany provident fund to which the Piovident
ter Tunds Aect, 1925, applies
New
CHAPTER IX-B [New]
Special Provisions Relating 1o certamn classes of
Superannuation Funds

58-N  In this Chapler, unless theie s

anythwng 1epugnant wn the subject or conlert —

(a) ‘approved superannuation fund’ means a superannuation

Ffund o1 any part of a superannuatron fund which has been amd con-

finues to be approved by the Central Board of Revenue i accordance
mith the provisions of this Chapter,

(D) remployer’, ‘cmployee’ and ‘contiribubion’ have, m 1elalion
lo superannuation junds, the meaangs assigned to those eipressions
wm Section 58-A4 wn 1elation to provident funds,

(¢) ‘ordumary annual conlribution’ means an annuval contribu-
tion of a fired amount o1 an annwal contribution computed on somec
defimile basis by reference to the earmungs, the contributions o1 the
number of members of lhe fund

58-0 , (1) The Cential Board of Revenue may accord approval
Approval and  withdray- lo any superannuaton fund or any part of a
a1 of approval superannuation fund which 1 wts opmion com-
plies wulli the requirements of section 38-P,
end may at any time withkdraw such approval, if uc s opinion fhe
cacumstances of the fund o1 part cease to warrant the conlmuance
of the approval
(2) The Central Board of Revenue shall communicate wn wr -
g 1o 1he trusices of the fund the qrant of approvel wath the date
on which the approval 1 to take effect, and, wheie ihe approval 1
granied subject to condilions, those conditions
(3) The Central Board of Revenue shall commurnieate wnwrifing
to the trustecs of the fund any withdirawal of approval with the rea-
sons for such witlidvawal and the date on wlich the withd,aual 1< {0
tale cffect
(4) The Cenlial Board oy Revenwe <hall neither icfuse na
withdiraw approval 1o any <wperaunvaiion fund o1 any parl of o
Supciannuation fund wnless af Las quen fhe {yustees of thal fund o
scasanable opportumity of bemna heard in the mattes
B8-P  In ordcy that a superaunuation fund wan iiccire and ro-

{ain appr oy al the Tollow g condifian< <ball Te
falisfied namely —

Definitions

Conditions for approval

NOTES
Ths Chup er INTB ~Quing ra Saperrmng tiem Tureds was gm0 W} 30 100 %0y 30
1d s om oeaa proves ens foe avempt o af conmboioons £y 1 fie g hieer o
vols of rovadent Fuwds, rakes paaler yros <wons pa ol e ¥ S v oo
wile suel mendments s v meerss vy heund e mad ¥t e g e pey Tyt
‘vpes of funle
1e ‘x

MASS
LR

k3 [
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New

(a) the fund shall be a fund establhshed under am wrevocable
Trust an conncction with a trade or undertaking carried on wn British
indra,

(0) the fund shall have for s sole purpose the provision of
anmnties for employees wm the trade or wndertalkmg on thewr retue-
ment at 01 after a specified age o1 on thew becomang wmeapacitated
1101 to Such retuement, or for the widows, children or dependants:
of persons who are or have been such employees on the death of
those persons, und

(c) the employer wn the trade o1 undertahing shall be a conlr-
bulor to the fund

Provided that the Central Board of Revenue may, 1f 1 thinks
jit and subgeci to such conditrons, if any, as W thinks proper to
attach to the approval, appiove a fund o1 any part of a fund—

; (v) notwithstandung that the 1ules of the fund piovide for the
retur n e cerlam conbingencies of contributions pard to the fund, o

(©) of the man purpose of the fund 1s the provision of such
annwities as aforesad, notwithstanding that such provision 1s not 1ts
sole purpose, o0i

(1) notunthstanding that the t1ade ov undertakmg wm connec-
tron with whwch the fund s estabhished s carried on only parily wm
Dritesh Indw '

58-Q (1) A4n application for approval of a superannuation fund
01 part of a superannuation fund for any yea

. alApph"’“mn for appro ¢ gesessment shall be made wm writing before
‘the end of that wyear by the trustees of the

fund to the Income-tax Officer, and shall be accompamed by a copy
of the wmstrument under which the fund s established and by two
copes of the rules and of the accounts of the fund for the last year
for which such accounts have been made up  The Central Board of
Revenue may require Such further wnformation to be supphed as 1t

thanks proper
(2) If any alteration wn the 1ules, constitution, objects o1 condr-

twons of the fund 1s made at any tvme after the date of the appl
catron for approval, the trustees of the fund shall forthuddy come
maunicate such alteratron to the Income-tax Officer, and wm default of
such commmuscation any approval gwen shall, unless the Cenitral
Board of Revenue otheiswnse orders, be deemed to have been with-
drawn from the date on which the alteralion took effect

58-R  Income derwed from wnvestments or deposits of an

appioved superannuation fund shall be exemp?

pemphion fgimsup?;:::‘: from payment of mcome-tax, and any sum pmd

tax " Dby an employer or an employee by way of con-

tributron lowards an approved superannuation

fund shall, mn the case of an employer, be deducted w computmng his

wmcome, profits or gaws for the purpose of assessment, and, m the case
:f
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New

of an employee, be t1ceated for all the purposes of this Act asf 1t were
a sum 1o which the prowmsions of sectron 15 apply

Provided that no such easemplion Sshall be allowable to an
cmployee wm respect of any sum which 1s not an ordwary annual
contribution

Pirovided further that where a contribution by an employer
1 nol an ordwnary annual contnbution 1t shall, for the purposes of
this section, be 11eaicd, as the Central Board of Revenue may duect
cither as an expensc wmcuried w the year wm which the sum 8 pad.,
01 as an expense to be spread over such perod of years asthe Central
Board of Revenue thinks pioper

58-S (1) Where any contrbutions (wncluding witerest on
contributions, if any) are 1epard o an employee,
the amount so 1epard shall be deemed for ihe
purposes of mcome-tar and Super-tar to be
mcome of the cmployee for that year

(2) Where any contributions (1ncluding wmterest on contributions,
i any) are 1epad o an employee durimg lus lifetune but not ai
or wm comnection with the termanation of has employment. mcome-lar
on the amount so 1epard or pad shell ercept wn the case of an
employee whose employment was carried on abroad, be deducted by
the lrustees of the fund at the average 1rate of 1ar at which the
employee was hable 10 mcome-taa and super-tar, during the preceding
thiee years o0 during such peiiod, of less than thiee years, as he wax
a member of the fund, and shall be, pard by the frustees 1o the credil
of the Central Government withm the presciitbed time and i such
manne: as the Central Board of Revenue may duect

Treatment of repm
contributions

58-T  Where an employer deducls from the emoluments purd
to an employee o1 pays on hs behalf any con-
Deduchon from pay of, {1ibufions of that employee to an approred

and contmabulions on behalf
of emploveo to be wncluded superannuation fund, e shall mcelude all such

n return under scchion 21 deduclions o1 paymenis an the 1clurn v hueh he
15 1equired fo furmsh under seciion 21.

58-U  If a fund ot « part of a fund for wivy 10acon ceases lo

Lnahties of trustecs en D0 @i approred superannuaiion fund, the {ris-

cossition of  approval of {ce< of the fund <hall neqreytheless vemain hable
fand fo account for tar on any suar payd—

(1) ou accowat of 1cturned conlribulions (vcldmr viterast o
contnbutions i ana), and

(DY 1a comuadation o v Dew of anutes,
in <o far  a~ Lo Sam sa pmid  is v recpodd ol conlrdsitionc gpad.
before the Twed os paadoof o 1 rod ecased do be o appros oA Laod i dey
Hee provesions of thie Clapfes .
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98-V The lLrustees of an appioved superannuation fund and
Particulars 1o be fwmsh- @Y employer who contributes to an approved
od m respect of  Superan-  superannuation fund shall, when requued by
nuation funds notwce from the Income-taa Offrcer, withun
twenly-one days of the date of such notice :—

(@) fwrnish to the Income-tar Offweer a 1etwin contanung such
parirculars of contributions wmade to the fwnd as the wotice may
1equu e,

(b) prepare and delwer to the Income-tar Offrcer « 1etwrn
conturimng—

(1) the name and place of 1esidence of every person i 1ecept
of an annwty from the fund,

(w) the amount of the annwily payable 1o each anmutant,

() pawticwdars of every contrbution (mncluding wnierest on
contrbutions, of any) 1etwrned to the employer o1 to employees, and

(w) partrculars of sums pard wn commutation » o1 m lieu of
annutiies,

(¢) furmsh to the Income-tar Officer a copy of the accounts
of the fund to the last date prwo1 to such notice to which such
accounts have been made up, together with such othcr wformation
and particulars as the Cenlral Boaird of Revenne may 1easonably
iequare

CHAPTER X

MISCELLANEOUS

99 (1) The Central Board of Revenue may, subject to the con-
trol of the Cential Government, make 1ules tor
carlying out the purposes of this Act and for
the ascertainment and determnation of any
class of mecome Such rules may be made for the whole of British
India or fo1 such part thereof as may be specified

(2) Without prejudice to the generality of the foregoing power,
such rules may——

(a) prescribe the manner 1, which, and the procedure by winch,
the mcome, profits and gans shall be airived at m the case of—

(1) mecomwes deirved 1 pait f1om agricultwie and m pait fiom

business,

Power to make rules

Orp New
(2) msurance companies Onutted
(12) persons residing out of (12) persons 1esiding out of
British India, Biitish India;

(b) prescribe the procedure to be followed on applheations for
1efunds,

NOTES
Section 59 18 amended as so to remove any doubts as to whether the rules regardng
the computation of life msmance busmness are ultra tires m so far as thef vary lthe sub-
stantive provisions of the Act
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(¢) provide for such airangements with His Majesty’s Govern-
ment as mav be necessary to enable the appiopnate 1ebel to he
granted under section 27 of the Finance Act, 1920, or under section
49 of this Act;

(d) prescribe the year which, for the puipose of 1ehef under
section 49, 1s to be taken as coiresponding to the vear of assessment
io1 the purposes of section 27 of the Finance Act, 1920; and

(e) provide for any matter which by this Ael 1= to be pres-
c1ibed

(3) In cases coming under clause (a) of sub-seetion (2), wheie
the mmcome, profits and gans lable to tax cannot he defimtely as-
certamed, or can he asceitained only with an amount of trouble and
expense 1o the asscssee whieh, in the opmion of the Cential Boaid of
Revenue, 1s unieasonable the rules made under that sub-section may—

(@) presciibe methods by which an estimate of such income,
profits and gans may be made, and

(D) 1n cases coming under sub clause () of clause (a) of subh-
section (2), presciibe the propoition of the income which shall he
deemed to be mcome, profits and gains hable to tax,
and an assessinent hased on such estimate o1 pioportioa shall he

deemed to be duly made m accordance with the provisions of this
Act

(4) The power to make 1ules conferred by this section shall,
excepl on the first occasion of the exercise theieol, he subject 1o the
condition of pirevious pubhication

(3) Rules made under {his seetion shail he pubhshed m the

Official Gazetle, and shall thereupon have effect as 1f enacted m tlis
Act

60 (1) The Central Goveinment mav. by nofification m the

Power to mihe cxemp Official Gazette, make an exemption, 1eduetion

tions ete mn 1ate o1 olher modification. m 1espeet of in-

come-{ax mn favowr of anv class of ncomr, o1

m recaid {o the whole o1 anv pait of the mecome ot any clacc of
persons

NOTL®
Seetron 60 —Note on Seetion 7, (1) Esplanation {2), miv b ~oforted ta

The alterntion of the cluse e the effe 1, fitt, of ~ub-titufiyg the vopds <6 ha
approprinta rehef™ e <ob weetzon (2) of <sctiom 60 of {hie Aet Lo~ the Pypevas on Ve ek
rehef usat gpny thinh 6t wloeh we consider 3 unduly wade wed <~ oy, wf <l iy
Tor the fature {he ponar to mahe v exumplicas, melust s ae yroUf o o wdes o ghe
rection (1) LI necessary ta berp sabesertion (13 o0 1ot ovilrra sessir fee o oxo 2 prnne
now 11 existonee miy be nude wWlon nivessor ander e s phed pon er g pertest gere 87
b teon by reetion 21 of (he Goet Clarees 4oty TR6T 0 W Y 3p rrva st L gwe ponres
thit 1t 3 the mtantiot of Govorna s m eCio M bre W'l e oY Br e o wepmtrar ' pm
e Bl wmd  waraltarcoush with ate ecanizr e TRITL R TR T NI Lear e rroank
raadkrel 20 31 22 .nd 2 omothe Dt set Ford T vamanl 3T rf Peel T 07w
oo 1y Muaaad —&cfeer ©o1 wirtye Fogre?

-
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(2) Where, by reason of any
portion of an assessee’s salary
being paid m arreais o1 in ad-
vance, o1 by reason of his having
1ecerved 1n any one financial year
salary for more than twelve
months, his mcome is assessed at
a rate gher than that at which 1t
would otherwise have been assess-
ed, the Central Government may

grant such 1elief as 1t may think
fit

61 Any assessee, who 1s en-

titled or required to

Appearnnce  2ttend before any

by authorised Income-tax  autho-

representative 1ty 1n  connection

with anv proceeding

under this Act, may attend either

in person or by any person autho-

rised by him i wrting mn this
behalf

Tae Inpiany IvocoME-TAX Aoct, 1922
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NEW.

(2) Where, by reason of any
portion of an assessee’s salary
bemng paid 1 arrears or in ad-
vance, or by reasons of his having
1ecerved 1n any one financial year
salary for more than twelve
months or a payment which 1s un-
der the provisions of sub-section
(1) of sectron 7 a profit m leu of
salar g, his 1ncome 1s assessed at
a rate higher than that at which
1t would otherwise have heen as-
sessed, the Cential Government
may grant the appropriate 1elief

(3) After the commencement
of the Indian Income-tax (Amend-
ment) Act, 1939, the power con-
ferred by sub-section (1) shall not
be eaerciseable except for the pur-
pose of 1escimding an exemption,
reduction 01 modafication already
made

61 (1) Any assessee, who

s entitled or requar-
ed to attend before

Appearance
by authomsed any  Income-t a x
representative  quthorily wm  con-
nection with any

proceedwng under this Act other-
wise than when required under
section 37 to attend personally
for examwnation on oath or affir-
mation, may attend by a person
authorized by hwm wm  writing n
this behalf, bewng a relative of or a
person regularly employed by the

NOTES
Section 61 18 amended 80 as to correct abuses m respect of the representation of
assessees  The provishons are self explanatory and they give the nssessez a wide field from
which to choose his representatave The amended section does not affect existing Income-
tax practitioners, however imcompetent, so long as they are not gumlty of miscondiet 4n

connection with meome-tax proceedings
‘We have substituted 8 more accurate revised defimtion of ‘‘accountant’’ We have

nJso recast sub section (3) of section 61 of the Act, as amended bv the B, so as to
remove from the Commssioner of Inmcome-tax the power to decrde whether a lawyer or 'an
accountant has been gwilty of msconduct i conmexion with imcome-tax proceedings We
consider that the authorities ordinarily responsible for wasciplinary action in the two pro-
fessions concerned should deal with such matters as with other questions of dwsciphne n
those professions —Seleot Commiitee Report
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assessee, o1 a lawyer o1 avcount-
ant or Income-tax praciitioner,
and nwot bemng disqualified by oi
under sub-section (3)

(2) In this section,—

(v) a person regularly em-
ployed by the assessee shall -
clude any officer of a Scheduled
Bank with which the assessee
mawntams a curreni account or
has other 1egular dealings,

(11) ‘lawyer’ means a Bariis-
ter-at-Law or Solwcrtor or any
other person enlitled to plead 1in
any Cowrt of law wn Britwsh Indwa;

(12) ‘accountanl’ means a
1egistered accountani eniolled n
the Register of Accountants marn-
tamed by the Ceniral Government
under the Audilor< Ceiriaficaie
Rules, 1932, 01 a halder of a 1es-
iricied certificate wnder Restiic-
ted Cerfificate Rules 1932, m a
member of an association of ac-
counlants 1ecogmzed in {his be-
half by the Cenlral Board of
Revenue;

(1) ‘Tncome-lar practihioner’
neans—

(a) any person who. befoire
the 18t day of Apnril, 1938, attend-
ed before an Income-tar anihority
nit behalf of any acsessee oflier-
wise than in the capacity of an
employee oy relatire of 1haf
(AN SR o S

(DY any person ulio hac pacs.
ed ann acenunlancn eramination
socagnized 1 fhic behall by the
Ceviral Board of Rerenue, or

(e any pr<ap wlhbo Lao e
wnred <uell cduratirenl gualfira.
trone ae {he Ceriral Ronrd nf
Descume anay wreeryihe Tos e
7:?'1}70‘"!‘

{2Y XN ovreren w7 a T ar Loy
Tendene ] fram Loy repres b 2oy
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Receipts to be given

Service of notices

the Code of Civil Procedure, 1908

62

THr Inpran Incomu-rax Act, 1922 [S 61

New.

vice after the 1st day of Apri,
1938, shall be qualufied to repre-
sent an assessee under sub-section
(1) ; and of any lawyer or register-
ed accountant s found guwlly of
nsconduct wm connexion with any
meome-tar proceedwmgs by the
authorily empowered to take dis-
ceplmar y action agamst members
of the profession to which he be-
longs, or of any other person 1s
found gwlty of such masconduct
by the Commassioner of Income-
tax, the Commassioner of Income-
taa may dwect that he shall be
thenceforward disqualified to re-
present am  assessee wunder sub-
section (1)

Piovided that—

(a) no such dwrection shall be
made n respect of any person
unless he is qwen a reasonable
opportunty of bewng heard,

(b) any person agawnst whom
such duection s made may, with-
i one month of the making of the
diwrectron, appeal to the Ceniral
Board of Revenue to have the
direction cancelled, and

(¢) mo such dwrection shall
take effect until one month from
the making thereof or, when an
appeal 1s preferred, until the dis-
posal of the appeal

A receipt shall be given for any

money paid or recovered under this Act
63 (1) A notice or reqmisition under this Act mav be served on

the person therein named either by post or, as
1f it were a summons issued by a Court, under

(2) Anv such notice or requisition may, in the case of a firm
o1 a Hindu undivided family, he addressed to any member of the
firm or to the manager, or any adult male member of the family
and, in the case of anv other association of * persons be addressed to
the principal officer thereof

*/Persons’ vas substitutesl for ‘mdividual’ by the Amending Act, 1939
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64 (1) Wheie an assessee
cariles on bhusiness
at any place, he shall
be assessed by the
Income-tax Officer of the area 1n
which that place 1s situate o1,
wheie the business 1s cairied on
m moie places than one, bv the
Income-tax Officer of the area m
which his principal place of husi-
ness 1g situate

Place of as-
sessment

Tue Inpian Ixcone-tax Act, 1922

NEW
64 (1) Where an assessee
cairies on a busmness.,
Place of 1s- p)ofession 01 voca-
sessment
tion at any place, he
shall he assessed by the Income-
tax Officer of the area i which
that place 1s situate o1, where the
business, profession o1 1ocalion 1=
cairied on 1 more places than
one, bv the [ncome-tax Officer of
the aiea m which fhe prucipal
place of his buswmess, profession
or vocation 1s situate

(2) Tn all other cases, an assessee shall he assessed by the
Tnecome-tax Officer of the atea i which he 1esides
(3) Where anv question arises under {his section as to the

place of assessment, such question shall he deteimamed hv the Com-
massionel, or, where the question 1s between places in moie provinees
than one, by the Commussioneis conceined, o1, 1f they are not m
agreement, hv the Cential Boaid of Revenue

Provided that, before anv such question 1s deteinuned, the
assessee shall have had an opportunity of 1epresenting his views
Provided furiher that e

pluce of assessment shall not be
called n question by an asscssec
if he Thas made a refurn m res-
ponse 1o {he notice under sub-sec-
fion (1) of section 22 and las
dated theyein the jpaapal place
awherem he caryies on s husaess,
profession or 1ocatton o1 af Tie has
swol marde <l a relurn <hall not
be called wn guestion after the ¢ -
prey of the func allowed by the
Rofwee wndcr sub-stiltion () of
section 22 o1 undey ~ection 54 for
the maln of a relrn-

- - —~
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Provided further that +f the
place of assessment 1s called w
questron by an assessee the In-
come-tazx Officer shall, 1f not satis-
fied with the coriectness of the
clavm, 1efer the matter for deter-
nanglron under  this sub-section

before assessment 1s made ’’
(4) Notwithstanding anything contamed mn this section, every
Income-tax Officer shall have all the powers conferred bv or under
this Act on an Income-tax Officer 1 respect of any ieome, profits

01 gains accrumg, or arising or received within the area for which
he 1s appomnted

65 Every person deducting, retaming or paymg any tax
pursuance of this Aect in respect of 1ncome he-
longng to another person 1s hereby indemnified

for the deduction, retention or payment thereof
®66 (1) If, mn the comse of any assessment under this Act o1
any piroceeding 1n connection therewith other

o Statement  of o bl‘; than a proceeding under Chapter VIII, a ques-
Conrg T ' tion of law arses, the Commissioner may,

either on his own motion or on reference from
any Income-tax authority subordinate to him, draw up a statement of
the case and refer 1t with his own opinion thereon to the High Court

(2) Within sixty days of the (2) Within sixty days of the
date on which he is served with date on which he 1s served with
notice of an order under section notice of an order under section 31

NOTES
place of busmmess m a return made, and by extending the time wathin wich fthe question
can be raised in other cases to the end of the time allowed for o return after a specific
notice under section 22 (2; or 34 —Select Commrttee Report

*When Part IT of the Indian Income tax (Amendment), Act—Act VII of 1939 comes
mto force the sectron should be rend with the following amendments [¢ce p 1]|

Statement of case by Ap- Amendment Act Secton 92 —In sectron 66 of the sard
pellate  Tribunal to High det—

Court

(a) for sub sections (1), (2), (3), (38-4), (4) and (5), the following sub sectrons
shall be substituted, namely —

(1) Withwn swwty days of the date upon whih he 13 served with 'nohf:e of an ordenr
under sub-section (1) of section 33 the assessee or the Commassioner may, 'by applicathon
m the preseribed form, accompamed where applhcation 1s made by the assessee by a fee of
one hundred rupees, requre the Appellate Trbunal to refer to the Hugh Cowt any ques-
f1on of law amsmg out of such order, and the Appellate T rmbunal shall withm mnety d;:/gh/:
of the tecewpt of Such application draw up a statement of the case and refer ® to

;ount
ot (;’Ooz'lormded thot, +f 1n the czercise of s powers under sub-seatron (2), the Apg)ellg]tg
I rbunal refuses to state a case which 1t has been required by the assessee to state, s:ll
assessee may, within Wharty days from the date on which he recenes notice of ghgl ’Tg];l(ﬂg-
to state the case, withdraw his applcatron, and, tf he does so, the fee pard sha

Funded

Indemmty

(2) If on any apphcation being made under sub section (1) the Appellale Tzzu?%
refuses to state the case on the ground that no question of law anses, the assessee
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31 or section 32, or of an oider
under section 33 enhancing an
assessment or otherwise prejudi-
cial to him, or of a decision by a
Boaid of Referees under section
33-4, the assessee 1 respect of
whom the order or decision was
passed may, by application ac-
companied by a fee of one hund-
red 1upees or such lessel sum as
may be presciibed, require the
Commssioner to 1efer to the High
Court any question of law arising
out of such oider o1 deciston and
the Commussioner shall, within
sixty davs of the 1eccipt of such
apphication, draw up a statement
of the case and refer it with his
own opmion theieon to the High
Court

Provided that a 1eference
shall lie fiom an oi1der under sec
tion 33 onlv on a question of law
arising out of that order itself,
and not on a question of law aris-
ing out of a previous order under
section 31 or section 32, revised
by the order under section 33

Tree Inpiaxn IxcoMEe-TAX AcT, 1922
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o1 section 32, or of an order unde:
section 33 enhancing an assess-
ment or otheiwise piejudicial to
hum, * ¥ * the assessee in res-
pect of whom the order was pass-
ed may, by application accompani-
ed by a fee of one hundred rupees
o1 such lesser swun as may he
presciibed, 1equue the Commis-
sioner to 1efer to the High Court
any question of law arising out of
such oider = * *“ and the Com-
missioner shall, witlan sintv davs
of the receipt of such application,
diaw up a statement of the ease
and 1efer it with hig own opmion
thereon to the High Comt-

Provided that a refeience
shall Iie from an order wnder <ee-
tion 33 only on a question of law
arising out of that order 1ileelf,
and not on a question of law aris-
mg out of a previous order under
ceclion 31, ° ' ¥ jeviced bv {he
order under <eetion 33

Provided fwither that 1f. m exereice of Ins power of 1evicon

mder seetion 33

the Commisaioner decides the guestion. m 1t {he

Clommissioner rejecte the apphealion on the giound thatl it is {ime-
barred or otherwise incompefent or 1f, 1n exerrice of hic poweis
ander sub-<ection (3), the Commissioner refuses {o <tate the ence, the
assescee mav within thirtv davs from the date on whieh he reeeives
notice of the oider pasced by the Commissioner withdrow his apph-
eation, and 1f he does <o, the fee paid <hall be refunded

(3) T, on anv application heing made under sub.cestinon (2),
the Commissioner refuses to =late the ease on the oround thet no
question of law arises, the aceessee may within < monithe fiom the

NOTTR T
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date on which he 1s served with notice of {he 1efusal apply to the
High Court, and the Thigh Court, 1f 1t 15 not satisfied of the correci-
ness of the Comnussione1’s decision, mav require the Commussioner
to slate the case and 1o 1efer 11, and, on receipt of any such requ-
sition, the Commissioner shall state and 1efer the ease accor dinglv

(3-4) If, on any application being made under sub-section (2),
the Commissioner rejects 10 on the ground that 1t 15 time haried, the
assessee mav, within two months f1om the date on which he is served
with notice of the oider of the Commissioner, apply to the High
Court, and the High Court, 1f 1t 1s not satisfied of the coriectness of
the Commussione1’s decision. may require the Commissioner to treat
the application as made wathin the tune allowed under sub-section (2)

(4) If the Hagh Court 1s not satisfied that the statements m a
case 1efeired under this section are sufficient to enable 1t to determine
the question 1a1sed theieby, the Court mav refer the case back to the
Commissioner by whom 1t was stated to make such additions thereto
o1 alterations therein as the Court may dniect 1 that hehalf

(5) The High Cowmit upon the heaiing of any such case shall
decide the questions of law 1aised theieby, and shall debver 1ts Judg-
ment thereon containing the g1ounds on whieh such decision 1s found-
ed, and shall send to the Commissioner by whom the case was stated
a copy of such judgment under the seal of the Couit and the
signature of the Registrar, and the Commissioner shall dispose of the
case accordingly, o1, 1f the case arose on a 1eference f1om any Income-
tax authoirity subordinate {0 him, shall forward a copy of such judg-
ment to such authority who shall dispose of the case confoimably to
such judgment.

(6) Where a reference 1s made to the High Court on the ap-
plication of an assessee, the costs shall be i the discretion of the
Court

NOTES
correciness of the Appellate Tibunal’s decision, may requwre the Appellate Tribunal to
treat the apphcation as made wilhin the tvme allowed under sudb sectron (1)

(4) If the High Court s not satwfied thal the statement: m a case referred under
thas section are sufftcient to enable 1t 1o delermine the question rawsed thereby, the Court
may refer the case bach to the dppellate Tribunal to make such additions thereto or
alterations therewn as the Court amay direct wm Bhat behalf

(5) The Hiygh Court upon the hearng of any such case shall decide the questions oft
law raised *hereby and shall délwer 1ts judgment thereon coniasmng the groundd om winch
such decrsion ts founded and shall send a copy of such judgment under the seal of the
Court and the signature of the Legistrar to the Appellate Tribunal which shall pass such
orders as are necessary to dwspose of the case conformably fo such judgment

(b) wm sub section (6) the words ‘on the application of an assessee’ shall be omitted

(b) n sub section (7 4), for the woids, brackets, figures and letter ‘‘under sub sec—
ton (3) or subsecton (3-4)”, the words, brackets and figures ‘‘under sub-section (2)
o1 sub sectron (3)” shall be substituted

Seetion 66 15 amended so as to allow the High Court in cases of appeal to the
Privy Councy, where a refnnd of the tax to the assessee who has succceded before 'Ehe
High Court 18 inadvisable, to authorise the Cohmmiswioner to withhold the refund If the
assessee succeeds hefore the Privy Council he wil get the refund with interest
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(7) Notwithstanding that a 1eference has been made under this
section to the High Cowt, mcome-tax shall be payable in accordance
with the assessment made 1n the case.

Orp.
Piowvided that, if the amount
of an assessment 1s 1educed as a
result of such 1eference, the
amount overpaid shall bhe refund-
ed with such mterest as the Com-
missionel may allow

New

Pirovided that, i1f the amount
of an assessment is 1educed as a
1esult of such refeience, the
amount oveilpaid shall he 1efund-
ed with such inteiest as the Com-
missioner may allow, unless the
High Cowt, on wiumalion qgieen
by the Comnussioner within thuty
days of the receipl of the 1esult of
such 1eference that he infends {o
aslk for leave to appeal to His
Majesty i Council  wmahes an
order authornizing the Commus-
Swoner to postpone payiment of
such 1efund until the disposal of
(he appeal ta His Majesty wn
Council

(7-A) Section 5 of the Indian Limitation Act, 1908, shall apply
to an application to the High Cowit by an assessee under «ub-<ection

(3) o1 sub-seetion (3 A)

(8) For the purposes of this seetion ““the Thah Comt™ means—

(a) m 1elation to the No1th-

and
Hich

West  Frontier  Piovince
Sritish - Baluehistan, the
Cowit of Judieature at T.ahoie

(a) maelation to * ¥ 7 Brlich
Baluelnstan the Hieh Comnt of
Judicatme at Lahoie

(D) m 1elation to the provinee of Amer-Merwara, the Theh
Court of Judicatwie at Allahabad: and
() m velation {o the provinee of Coorg, the Theh Court of

Judicature ot Madias
G66-A

Reforcseos to be heard
v berches of el Courds
wmd appeal 10 hie n certam
erses to vy Counedd

(1) When anv cace hae heen 1eterted o the High Cowmt
under section 66, 1t ~hall be heard by a Bench
of not les< {han two Judges of the High Court,
and m 1espect of  sueh ease the provicdons of
<ection 98 of the Code of Cavil Procedure, T90R,

<hall, ~o far as may be apphh notwithetandine am ine eontamed n
{he Lotters Patent of any Thich Court e<tabh<hed by Letter~ Paient
a1 ju amy other law for the time being in force

Provtded that ulare o gy
rofercney Tengdd Dep the fronrd ook
the Comrt ol the Judnsal 0 n-
H"-:"-"UJ;\‘ b it {; . ,\'naH-H'f -f
frn: P14 ¢ !’!’fu {uf ot ff::’“{"l s o ¥
Cpiriase nrsac e Lotween f1 - Fodi
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cwal ‘Commussioner and the Judge
of the sard Court, the opuwon of
the Judwcral Comnussioner shall
prevail

(2) An appeal shall he to His Majesty in Council from any
Judgment of the High Couit delivered on a reference made under
section 66 in any case which the Iligh Court ceitifies to he a fil one
for appeal to His Majesty in Counecil

(3) The pirovisions of the Code of Civil Procedure, 1908, relat-
mg lo appeals to His Majesty in Council shall, so far as may he,
apply 1 the case of appeals under this scetion in hike manner as they
apply 1n the case of appeals from deciees of a High, Court

Piovided that nothing 1n this sub-section shall he deemed to
affect the provisions of sub-section (5) or sub-section (7) of section 66-

" Provided further that the High Cowit may, on petition made
for the execution of the order of His Majesty in Council in respect
of any costs awaided therchy, transmit the order for execution to any
Court subordinate to the Iigh Court

(4) Wheie the judgment of the High Court 1s varied or 1evers-
ed 1 appcal under this section, effect shall be given 1o the order of
IIis Magesty in Council in the manner provided mn sub-sections (5)
and (7) of section (66 in the case of a judgment of the High Court

(5) Nothing m this section shall be deemed—

(a) to bar the full and unqualified exeicise of His Majesty’s
pleasure 1 1eceiving or rejecting appeals to His Majesty i Counetl,
<1 otherwise howsocver, or

(b) to interfere with any rules made by the Judicial Commuttee
of the Privy Council, and for the time bemg in force, for the pre-
sentation of appeals to His Majesty in  Counell, ov their conduct
before the said Judicial Committee.

67 No suit shall be brought in any Civil Court to set aside or
modify any assessment made under this Act,

Bar of suts m C“,ﬂ, and no prosecution, suit or other proceeding
Court ' ghall ie agamst any Officer of the Crown for

anything 1 good faith done or intended to be done under this Act
67-A  Tn computing the peiiod of hmutation prescribed for an
appeal under this Act or fo1r an application
Computation of periods  ypder section 66, the day on which the order
of himitation complained of was made, and the fime requisite
for obtaiming a copy of such order, shall be excluded

68 [Repeuls 7 Repealed by the Repealmg Act, 1927 (XII of
1927).
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THE SCHEDULE

[See sccfrion 10 (T) ],

RULES rok THE COMPUTATION OF THE PROFITS AND (GAINS OF INSURANCE
BusiNess

In the case of any person who carries on, or al any twme wn the precc-
ding year carried on hfe wnswrance busmness, the profils and gans of such
persow from that buswness shall be compuded separately from s income, profils
01 gams from any olher business ,

2  The profits and gans of life msurance buswness shall be taken to be
eithe) —

(a) 1he gioss external mcomangs of the preceding year from fhat busi-
ness less 1he management expenses of that year, or

(b) {he annwd arerage of the swrplus dasclosed by the cetuanal valua-
twn made for the last wder-valuation period ending before the year for wilnch
the assessment 1s 1o be made, after adjusting such swiplus so as to erclhide
from 1t any swiplus o1 defivit wecluded therem which was made 1 any carliers
mier-valuation perod and any cxpendifure other than exrpendilwre which mmf
nwnder {he promswons of seclwon 10 of this Aci be allowed for wn compuiing
the profits and gmans of a busintss,

whachever 1s the greatt:

Provaded that 1he amonnt to be allowed as management' expeanses shall
not cxcecd—

(a) T4 per cent of the premuums received durmng the precodma year
1espeot of singla premum life mmsurance policies plus

(0) m respect of the firsd year s premuans 1cccrned m respeet of olhert
Iifc mswance policics for which ihe numbcr of annual premaums recced 1@
less than twclee o1 for which the number of ycars dwrmg wilneh premnuns,
are payadlc s less than twelve fm cach such premawm or rach <uchi year 7%
per cent  of such firsl year’s premaums reecrred durny the preceding year, plus

(¢) 85 per cent of Whe first year’s premwums rreerved during e prece-
dieg year m respoct of ofher ife amcw ance policies and &Y per eondl of othe,
premawms  accenned  durimg that year  rospeet of all life answoaner poleaes
ollicr than sungls premuem lhife e ance pohicies

Aal

3 In compuling the surpius for the puwrpose of rule 2 —

(@) onclialf of the amonals pnd (o o toserved far ur “ rperded
behalf of policuioldCrs shall be allowrd as a dedurtiny

Provided tiat e the fisf swel computadan wurde sweder flae roe of
ay s surpine o account  <hadl b felor of v sk e et {4
exlent to wlielh ther are poxd aal of oran rospeet of g sterp?us brouygl?
forverd Tiom a prevoacinteraalymtior pemod )
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(0) any amownt edlies wrdlen off o 1rescrved v the accounds or
W ough the actuand valwation balance <sheel 1o meel depiecration of o1 loss,
on the 1eaheatron of <ecurires o1 other assels, shall be allowed as « deducion,
and any sums {aken credut for wm the accounts o acluwarial valwation balance
sheet on accouat of appiecutiion of o gans on the 1calwsation of {he securilies
01 other assets shall be mcluded m the swplus

Provided That of upon wmveshigation 1f appear< 1o the Income-taz Officer
«fter conswlialion wull Supcinlendent of Insurance that having due regard
to the Necessily for malwmg 1easonable provision for bonuses 1o participadang
policyholders and for contengencics, the rate of mterest o1 other factor employ-
cd m determaneng the habilify an 16spect of outstanding policics 15 materally
wnconsistont with tne valuaiion of 1he securiiacs and other assels so as arlaficrally
fo 1educe the surplus, such adjusimeni shall be made to ihe allowwnce for
depreciation of, o1 to the amount fp be wmeluded mn the swiplus m 1espect of
appi ecainon of, such securtires wend other asveis, as shall inciease the sw plus
for the puiposcs of these rules to « fiquie which s faur and just,

(¢) The whole amount of wmterest recewved . 1cspect of any securbies
of the Conlial Government which have been 1ssued o1 declried to be wecome-tax
Trce shall be deducted

4 Where for any yewr an «<sCssment 19 made m accordance un W the
wnnual average of a swrplus disclosed by a valuation for an mter-valuation
perod exceedang twelve months, then, wn compuimg the tar payable for Lhat
year, credyl shall ndt be gwem wn accordance with sub-sectron (5) of section 18
for the tax pod m the preceding year, but credit <shadl be grwen for the
annual average of the mcome-tar pwmd by deduction at sowrce from wnterest
on securlres o1 otherwnse durng such period

b  For the puirposes of these rules—

(2) ‘precedang ydar’ means thal yeawr for which annual accounts are
requu ed to be pirépared wunder Wie Insurance Act, 1938, wamedraiely pieceding
the year for whach the assessment 1s to be made or until the commencement of
the Inswrance Act, 1938, the p1evious year as defined wn sectrzon 2 of #lns Act,

(n) ‘gross external tmcomangs’ means the full amownt of wmcomangs from
wmter est, dundends, fines and fees and all othey wmcomangs from whatcven
source derwed (escept premaums recewed from policyholders and miteresl wnd
dmwidends on any annuily fund) end wncludes also profils from 16vérsions and
on the sale 01 the granting of unnurties, but excludes profits on the 1ealisation
of securities,

Prownded that wcomangs wcluding the enmual value of the property
occupred by the assessee, which bué for the provwsions of sub-section (7) of.
seclion 10 would have been asscssable wunder séctwon 9 shall be computed upon
fhe basis land down wn the last wamed sectron, and. that there shall be allowed
from such gross wncomengs such deductions as are permassible under that
section

(m) ‘management expenses’ meams the full amount of cxpenses (in-
cludming commissions), mewrred ecclusiwely m the management of the businiess
of life wmsurance and wn the case of a company canymig on other classcs of
business as well as the business of Lfe msuiance wn addiison thereto a fan
proportwon of the cxpenses wncuiied 1 the general management of the whobe
busimess  Bonuses o1 other sums pud to or 1eserved on behelf of polwcy-
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holders, depreciation of, and losses on the realisatwn of, securities and any cz-
penditure offier than expenditure which may under the prowsions of scction 10
of thas Act be alowed for wm computmg the profits and gmns of « husiness
ar¢ not management expenses for Mo purposes of these rules,

(w) “‘life msurance business’ means hife insurance business as defrncd mn
clause (11) of scclon 2 of the Insurance Act, 1938,

(v) ‘securrtres’ mcludes stocks and shaics

6 The profils and gans of any buswness of mswrance ofher than lafo
wmsurance shall be taken to be the Valance of lhe profids disclosed by 1hel
annual ‘accounts, copres of which are 1equuied wnder e Indwrance Act 1938,
to be furmshed to the Superintiendent of Inswrance, aficr adyusting  such
balance so as tw cvclude from 1t any expenditure ofher than cxpondituic which
may under the provswons of sechon 10 of thas Act b6 allowed for . comput-
g the profits and garmms of a business  Profils and losses on the 1calisation
of wuvestments, and deprccralaon and apprecwation of the widue of wmvesiments
shall be dealt wth as provided wn 1ule 3 for the business of Iifc wmsuiance

~

i The profits and garns of companics carnypng on diading socicty or
assessmend busmess shall be {alen to be 15 per cenl  of the prémum mcome
of the previous year, or th the case of non-resudent companies 15 per cont

wof the Bralish Induan premaum mncome of the previous ycar

8 The profils and gains of 1he Brifash Indwn branoles of an msurance
company not 1¢ident an Bribsh Indwa, mn the abscice of more relable dalvr,
may be deemed to be the proporlion of the tolal world wcome of Uhe company
coriespondang 1o the p)oporizon which s Brithd, Induan  premum como
bears w s {olal premium amcome  For {he pwipose of {hasirule, the tofinl
world mcome of hfe mswrance compames not rewdent sn Brtish, Indut whase
mofils are periodically ascerlamed by actuaral valuation shall be compuled m
the manncr lowd down m these rules for {he computation of the profi's and
gans of Life mcurance business carricd on mm British Indw

9 These rules apply 1o Uhe assCssment of 1he profits of any businew of
Ttsuiance cmiicd on by a mutual 1nsurance company




APPENDIX A
THIE INDIAN INCOME-TAX (AMENDMENT) ACT, 1939
Part 1T

85 After section 5 of the sard Act the followmyg section shalk
be wmserted, namely —

8-A (1) The Central Government shall appownt an Appellate

Tribunal consisting of not more than tem

The Appellate Tribunal — persons to excicise the functions conferred on
the. Appellate Tribunal by this Act

(2) The Appellate Tribunal shall consist of an equal number
of rudicral members and accountant members as heremafter defined.

(3) A4 judicral membes shall be a person who has ewercised
the powers of a Distrrct Judge o) wlhio possesses such gqualifications as
are normally requured for appowmiment to the post of District Judge;
and an accountant membes shall be a person who has, for a period of
not less than sw years, praclised pirofessionally as a regqistered
Accountant enrolled on the Register of Accountants maintawmed by the
Central Government under the Auditors Certificate Rules, 1932

Provided that the Central Government may appownt as on
accountant member of the Tribunal any person mot possessing the
qualifications requued by this sub-section, «f 1t 1s satisfied that he has
qualifications and has had adequate experience of a character which
render hwm suitable for appowntment to the Tribunal .

(4) The Central Government shall appowmt a judictal member
of the Tribunal to be p1esident thereof

(5) The powess and functions of the Appellate Tribunal may
be ewercised and dischai ged by Benches constituted from members of
the Tribunal by the piesident of the Tribunal

(6) A Bench shall consist of not less than two members of the
Tribunmal, and shall be constituted so as to contawn an equal number

of judicial members and accountant members, or 5o that the number
of members of one class does not exceed the number of members of

the other class by more than one

NOTES
The provisions of Part I (Sechions 85 to 92) of the amendmg Act do not come wnto
force simultaneously with Part I (sections 2 to 84) but are fo come mto force not Iatjf:‘r(7
than two years from the date appownted for the comng into forece of Part I, (vig, ”
April 1939—see Notes, page 1,) as the Central Government may appoint [8ec also

Notes under section 5-A, page 22 ]
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(7) If the members of a Bench differ mm opimion on any pownt
the pownt shall be decided according to the opunon of the magority, if
there 1s a magority; but of the members are equally duwded, they shall
state the powt or powmts on which they differ, and the case shall De
feferied by the presudent of the Tribunal for heaiing on such pomnt
or pownts by one o1 more of the other members of the Tribunal, and
such pownt or powmts shall be decided according to the opunon of the
majority of the members of the Thibunal who have heard the case,
wclvding those who first heard i

(8) Subject to the prowvisions of this Act, the Appellate T'ri-
bunal shall have power to 1egulate its own piocedure, and the pioce-
dure of Benches of the Tribunal wn all matters ansing out of the
discharge of its functions, wmcluding the place at which the Benches
shall hold thew sittings
28Am°ndm°“t of scction 86 In section 28 of the sad Acl,—

(a) m sub-section (1) and sub-scction (2), for the words ““o1
the Commssioner™ the woirds ““or the Appcllate Tribunal’’, and for

the words ‘““le may duect’ the woirds ““he 01 it may direct’” shall be
substituted

(D) m sub-section (5), for the words ““o1 a Commussioncr who
has made’’ the words ““or the Appellate Tribunal on mahwmg’" <hall
he substituted

87  Section 32 of the sard Act shall be
omilled.

a0 a
Appeadls agunst  orders 88  For scclum 33 ”f the saud del the

of Appellate  Asasant following  seclion  <hall  bLe  sub<iduled,
Comnugrsioner namely —

Omission of seetion 32

33 (1) .Iny assessee objectung to an wider  pasged by an
Appellate Assistant Commrssioner under <ectran 2% 1 <eclion 31 may
appeal 1o the Appellate Tribunal witlon «ixty days of the date on
which he 1¢ served with notwe of cveh order

(2) The Commassroner may, if e objedd= tn any ordey preced
by an Appellate desistant Commicectoner mndey scetion 31, direcd tls
Income-tar Officer to appeal to the Appcllade Trdone! againsf surk
ordcy, and <uch appeal wmay e wmade at auwn Do Ie fore Lo rpnra of
sixhy dauns from the date of 1he nrdee.,
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as 1t thanks fit, and shall communicate any such orders to the assessee,
and to the Commissione)

(8) Save as provided i seclion 66 orders passed by the
Appellate Tribunal on appeal shall he final

89 In sectwon 35 of the said Act, sub-sectrons (2) and (3) shall
be re-numbered as sub-sections (3) and (4),
tespectwely, and tha followwng shall be wn-
serted as sub-section (2), namely —

(2Y The provisions of sub-section (1) apply also wm like
manner to the 1echification of mastakes by the Appellate Tribunal

90  In section 37 of the saxd Act for the words ““and Conumis-
stoner”’  the words ‘*,Commssioner and
gy mendment of section g, oliate Thibumal’”?  and for the words
“or Commassioner "’ m clause (¢) the words

“‘,Commissioner or Appellate Tribunal’’ shall be substituted

91 In sub-section (2) of section 48 of the sawd Act, for the
words ‘““The Appellate Assistant Commas-
Amendment of  section

48 stoner wm the exercise of s appellate powers
01 the Commissioner mn the eaercise of s
appellate powers o1 powers of revision’’ the words ““The Appellate
Assistant Commssioner or the Appellate Tribunal in the exercise of

thew appellate powers’’ shall be substituted

Btatement of case by
Appellate Tnbunal  1to 92 In section 66 of the sard Act—
High Court

(a) for sub-sectioms (1), (2), (3), (3-4), (4) and (5), the fol-
downrng sub-sections shall be substituted, namely —

(1) Wuthin swty days of the date upon which he s served
with notice of an order under sub-section (1) of section 33 the assessee
o1 the Commuassioner may, by apphcation w the prescribed form,
accompamed where application 1s made by the assessee by a fee of
one hundred 1upees, require the Appellate Tribunal to 1efer to the
High Cowrt any question of law arising out of suck' order, and the
Appellate Tribunal shall withwn mnety days of the recevpt of such
application draw up a statement of the case and 1efer 1t to the High
Court

Piovded that, of, m the exercise of its powers undes su.b-sec~
ton (2), the Appellate Tribunal refuses to state a case which it Jas
been 1equired by the assessee to state, the assessee may, withn thurty
days from the date on which he recewes notiwce of the 1efusal to state
the case, withdraw his application, and, if he does so, the fee paid
shall be refunded

(2) If on any applicatron bewng made under sub-sectron (1)
the Appellate Tribunal refuses to state the case on the ground that

Amendment of seetion
35




-

App A] TrE Inpiaxy Ixcosn-tax Act, 1922 165

n0 question of law arises, the assessee o1 the Conumssioner, as the
case may be, may, withm s months from the date on which he 18
served with notice of the 1efusal, apply to the High Cowrl, and the
Igh Court may, 1f it 1s not satisfied of the coriectuess of the deci-
ston of the Appellate Tribunal, requue the dAppellate Tribunad to
state the case and to 1efer f, and on 1eceipt of any such 1equusition
the Appellate Tribunal shall state the case and 1efer 11 accordingly.

(8) If on any application being made under sub-scction (1)
{he Appellate Tribunal 1ejects it on the ground that i s tume-baried,
the assessee o1 the Commassioner, as the case may be, may, widhin
two months from lhe date on uwhich he s served with notiwce of the
1 ejection, apply to the High Cowrt, and the High Couwrt, if 2t 15 not
satisfied of the correctness of the dppellale Tiibunal’s decision, may
require the Appellatg Tribunal to tieal the application as made
withwn the time alowed under sub-seclion (1)

(4) If the High Cowil 1s not satisfied that the staiements wm
a case referred wunder this section are sufficient to enable it {o deter-
mwe the questron raised theieby, tha Cowrt may 1efer the case back
to the Appellaie Thribunal to make such additions theielo or altera-
twons therewm as 1he Cowrl may direct mn that behalf

(5) The High Cowit upon the hearwng of any such casc shall
decide the questions of law 1aised theireby and <hall deliver s judg-
ment thereon contamng 1he grounds on which such decision 18 found-
ed and. shall send a copy of such 1wdgment under the seal of the Court
and the swanatwie of the Registrar 1o the Appellaie Tribunal vinch
shall pass such orders as are neceesry lo dispose of lhe casc
conformably to such judgment

() i <ub-section (6) the worde ‘on ihe application  of an
assessee” shall e omitled

(¢) w sub-section (7-A). for the words brackets, figure< and
[etter ““under sub-section (3) o1 sub-section (3-4)°7, 1he  wonrd<,
brachete and figures ““under sub-section (2) oy sub-erclion (3)"7 <hiall
be substduted.



APPENDIX B.

THL INDIAN FINANCE ACT, 1939

The following Act, which has been assented to by the Governor-General under the prowi-
s1ons of clause () of sub-scction (1) of scction 67-B of the Government of India Act, as sct out 1 the
Ninth Schedule to the Government of India Act, 1935, and has been expressed to be made by the
Governor-General under the provisions of sub-scction (2) of the samc section, 1s hercby published
for gencral information —

An Act to fix the duty on salt manufactured i, or imported by land 1nto, certawn parts of British India, to vary
the incidence and rate of evcise duty on hhandsan sugar lemiable under the Sugar (Excise Duly ) Aet, 1934,
to vary certawn duties leviable under the Indian Taryff Act, 1934, fo fix mavimum rales of postage under the
Indan Post Office Act, 1898, and to fix rates of mcome-tax and super-tax

WHEREAS 1t 15 expedient to fix the duty on salt manufactured m, or mmported by land into,
certain parts of British India, to vary the mcidence and rate of excise duty on khandsari sugar leviable
under the Sugar (Excise Duty) Act, 1934, to vary the duty on raw cotton leviable under the Indian
Tanff Act, 1934, to fix maximum rates of postage under the Indian Post Office Act, 1898, and to
fix rates of income-tax and super-tax ,

It 15 hereby enacted as follows —

Short title and extent 1 (1) This Act may be called ToE InDiAn FinaNceE

Acr, 1939
(2) It extends to the whole of British India
* * * * * * *
Income-tax and super-tax 6 (1) Subject to the provisions of sub-section (2)—

(8) mcome-tas for the year beginming on the 1st day of Apnil, 1939, shall be charged at
the rates specified 1in Part I of Schedule 11, and

(b) rates of super-tax for the year beginning on the ist day of Aprl, 1939, shall, for the
purposes of section 55 of the Indian Income-tax Act, 1g22, be those specified 1 Part I1 of Schedule I1

(2) In cases to which section 17 of the Indian Income-tax Act, 1922, applies, the tax charge-
able shall be determuned 1n accordance with the provisions of that section with reference to the rates

specified 1n Schedule IT

(3) For the purpose of this section and of Schedule II, the expression “ total income ”
means total mncome as deterrned for the purposes of income-tax or super-tax as the case may be, 1
accordance with the provisions of the Indian Income-tax Act, 1922

4) Notwithstanding anything contained 1n sub-section (1) or sub-section (2), where more
than half of the total imncome of any individual or Hindu undivided fammly consists of income from
salaries, interest on securities or dividends in respect of which the individual or Hindu undivided
family 1s deemed, under the provisions of section 49-B of the Indian Income-tax Act, 1922, to have
paid income-tax imposed 1 British India, or consists of mcome falling under more than one of those

heads—
(a) mncome-tax for the year beginmng on the 1st day of Aprl, 1939, shall be charged m

respect of such total incomes at the rates of income-tax which were 1mposed for the year beginming
on the 1st day of April, 1938, m respect of incomes of individuals or Hindu undivided families, and

b) m cases in which super-tax has been deducted under the provisions of section 18 of the
sard Act or would have been so deductible had the Indian Income-tax (Amendment) Act, 1939,
come mto force on the 1st day of Apnl, 1938, the rates of super-tax for the year beginning on the 1st
day of April, 1939, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, be the
Tafes of super-tax which were mmposed for the year begmning on the 1st day of Aprl, 1938, 1n respect
of mcomes of mndividuals or Hindu undivided families, as the case may be

(5) In respect of income to which sub-section (4) applies, the provisions of section 17 of
the Indian Income-tax Act, 1g22, shall apply to the assessment to be made for the year beginnng
on the 1st day of Apnl, 1939, as though the Indian Income-tax (Amendment) Act, 1939, had not

been passed
* * * * * * *
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SCHEDULE II
[See section 6]
PART 1

RaTeS oF INCOME-TAN

167

In the case of cvery mdividual, Hindu undivided famuly, unregistered firm and other
association of persons not bemng a case to which paragraph B of this Part apphes—

1 On the first Rs 1,500 of total income
2 On the next Rs 3,500 of total mcome
3 On the next Rs 5,000 of total mncome

4 On the next Rs 5,000 of total mcome

5 On the balance of total income

Provided that—
() no mcome-tax shall be payable on a total income which does not eaceed Rs 2,000,

Rate
Nil
Nine pies in the rupee
One anna and threc pies in the
rupce
Two annas in the rupee

Two annas and siv pies m the
rupce

(1) the income-tax payable shall 1n no case exceed half the amount by which the total
ancome exceeds Rs 2,000
In the case of every company and local authonty, and 1n every case in which, under
the provisions of the Indian Income-tax Act, 1922, 1ncome-tax 1s to be charged 1t the maximum

B

Tate—

On the whole of total income

A

o P B~

B

PART 11
RATES OF SUPER-TAM

Rate

Two annus and <1 pics 1n the rupee.,

In the casc of cvery individual, Hindu undivided family, uniegistered firm and other
association of persons, not being a casc to which paragraph B of this part apphes—

On the first Rs 25,000 of total mcome

On
On
On
On
On
On
On

the
the
the
the
the
the

neat Rs
nent Rs
next Rs
neat Rs
neaxt Rs
neat Rs

10 000 of total income
20,000 of total mmcome
70,000 of total mcome
75,000 of total income
1,50,000 of total mncome
1,50,000 of total mncome

the balance of total income

In the case of every company and local authonty —

On the whole of total mcome

Rate
Ml
One anna mn the rapee
Two annas 1 the rupee
Three 1nn v 1 the rupee
Four annas in the rupec
Fiie annns in the rupee
Six annasn the ruper
Scven annas in the rupee

Rate

One anntan the rupse



APPENDIX C

TIE INDIAN FINANCE ACT, 1938
(Cerlrfick by Govornor General on 26ih March, 1988 )

An det lo fix the duty on sall manufactured 1m, o2 1mporled by land wto, certam parts of
Diritesh Indra, to fir marimum rates of postage under the Indian Post Office
Aol, 1898, and to fixr raltes of wmcometax and super lar

WUELEAS 1t 18 expedieni to fix the duty on salt manufactured in, or 1imported by
land into, certain parts of British India, to iv maximum rates of postage under the Indian
Post Office Act VI of 1898, and to fix rates of income tax and super tax,

It 18 hereby enacted as follows —

1 (1) This Act may be cnlled THE INDIAN FINANCE ACT, 1938
(2) It extends to the whole of Brntish India, including British Baluchistan and
the Sonthal Parganas

* " * # * *

4 (1) Incometax for the year begmning on the 1st day of Aprl, 1938, shall be
charged at rates appheable to the 'total income of each assessce the same, and increased
mm cach case by the same fraction of the amount of the rate, as for the year beginning on
the 1st day of Apmnl 1937

(2) The rates of super tax foi the jear beginmng on the 1st day of Aprl, 1938,
shall, for the purposes of scetion 55 of the Indian Income tax Act, XI of 1922, be the
same rates, inereased in cach case by the same fraction of the amount of the rate, as for
the year beginming on the 1st day of April, 1937

(3) TFor the puiposes of sub section (1) “total income’’ means total income as
determined 1n accordance with the provisions of the Indinn Income-tax Act, XI of 1922

RATES OI' INCOME-TAX.
(Increased m cach case by ondtwelfth of the amount of the rate)

A In the case of every individual, Hindu undivaded family, unregistered firm and
other association of individuals not bemmg a registered firm or a company—

(1) When the total income 18 Rs 2,000 or

upwards, but 1s less than Rs 5,000 Si1x pies m the rupee
(2) When the total income 1s Rs 5,000 or
upwards, but 1s less than Rs 10,000 Nine pies mm the rupee

(3) When the total income 1s Rs 10,000 or
upwards, but is less than Rs 15,000 One amna 1n the rupee

(4) When ‘the total income is Rs 15,000 or One anna and four pies n the

upwards, but 1s less than Rs 20,000 rupes

(5) When the total mecome 18 Rs 20,000 or One anna and seven pies in the
upwards, but 1s less than Rs 30,000 rupee

(6) When the total mcome 18 Rs 30,000 or One anna and eleven pies 1 the
upwards, but isless than Rs 40,000 rupee

(7) When the total income 1s Rs 40,000 or Two annas and one pie 1 the
upwards, but 1s less than Rs 1,00,000 rupee

) (8) When the total immcome 15 R8s 1,00,000 Two annas and two pies 1n the
or upwards rupee

B In the case of every company and register- Two annas and two pies 1 the
ed firm, whatever 1ts total income . Trupee
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RATES OF SUPER TAX.

(Incicased n each case by one twelfth of the amount of the ratc)

In respect of the excess over thirty thousand
rapees of total imcome—

(1) 1 the case of every companv—
(a) 1n respect of the first twenty thousand
rupees of such excess

(b) for every rupee of th¢ remamder of
such exeess

(2) (a) m the case of every Hindu undmvided
family—

(1) m respect of the first fortv five thousand
rupees of such excess

(31) for every rupee of the next twents-five
thousand rupees of such excess

(b) mm the ecase of overy mdividual, unre
gistered firm and other association of
mdividuals not bLemng a registered firm
or a company—

(1) for every 1upee of the first twenty
{housand rupces of such excess

(i1) for every rupee of the mest fifty
thousand rupees of such excess

(¢) mm tlie ecase of every wdnidoal, Himdu
undivided famuly, unregistered firm and
other association of individuals not be-
mg a registered firm or 2 compmy—

(1) for cverv rupee of the next fiftv thousand
rupees of such eseess

(n) for every rupee of the next fiftv thon
sand rupecs of such excess

(m) for evern rupee of the next  fifty
thousand rupces of <uch cveess

(»n) for every rupee of  the next fifty
thousnand rupees of such excess

(v) for every  rupee  of  the uext fifty
thousind yupees of such eacess

)
{\1) for every rupee  of the next  fif*y
thousimd rupees of such exeess

{vn) for ecvery rupce of  the next  Sfit
thousnnd 1uptee of such exepss

{vil1) for every rupee of  the mext ity
thousand rupees of cuch excexs

{1x)} for overy rupee  of  the meat Gfic
thousand rupocs of s oveess -

(x) tor evity rupee uf tle roenwmder uf
cuell (xi(e—s . .o

-
Py

Nl

One anna m the rupec

MI

One anna and three pies 1n
rupce

Nimnc pres n the rupee

One anna and three pies n
rupee

Onc annn and nine  pies io
rupee

Two ymae gnd  three pies on
rapee

Two annas and nine mfe n
rupee

Thrcr annas nnd threc pics an
Tnpee

Three ununs and mne joce an
YU

Four arpas and thre  pics an
ruhs

Fuur nuue~ and mns e in
Tupee

Fire tnmie «rY trree pi= s
ru}t(h

iy spure zud mee poicin
L

&Y oanL. w2l Pr (-~ gy
ruy
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APPENDIX D.

THE GOVERNMENT TRADING TAXATION ACT (III OF 1926)
[1st Aprid, 1926 ]

An At do determune the habulity of certmn Governments to tazation 1 British Indwa in
respeot of tradng operations

WaEREAs 1t 38 eapedient to deternmme the habihity to taxation for the time beng
m forece imn British Indin of the Government of any part of His Magesty’s Dommons,
exclusive of Britash Indin, 1n respect of any trade or busmmess carred on by or on behalf
of such Government, It is hereby cnacted as follows —

Short title and com 1 (1) This Act may be called THE GOVERN-
mencement MENT TRADING TAXATION ACT, 1926

(2) It shall come into foree on such date as the Governor-General i Council may,
by notafication in the Gazette of India, appomnt

2 (1) Where a trade or business of any kind 18 carried on by or on behalf of

the Government of any part of His Majesty’s Dominions,
Loabhty =—of certain exclusnne of British India, that Government shall, in respset

governments to  tass- of the trade or business and of all operations connected
tion 1m respect of trad- therewith, all property occupied in British India and sll
ing operations goods owned in British India for the purposes thereof, and

all mcome armsmg 1n connection therewith, be hable—

(a) to taxation under the Indian Income tax Act, 1922, mn the same manner and to
the same extent as in the like case a company would be hable,

(%) to all other taxation for the time bewng in force imn Britash India 1 the same
manner as in the like case any other person would be hable

(2) Tor the purposes of the levy and collection of income-tax under the Indian

Income-tax Act, 1922, m accordance wrth the provisions of sub section (1), any Govern-
ment to which that sub-séction applies shall be deemed to be a company within the mean-
mg of that Act, and the provisions of that Act shall apply accordingly

(3) In thus section 'the expression ‘‘His Majesty’s Dominions” mncludes any terri-
tory which 1s under His Majesty’s protection or i respect of which a mandate 13 being
exerased by the Government of any part of His Majesty’s Domimons



APPENDIX I

THE INDIA AXD BURMA (INCOME-TAX RELIEF) ORDIR, 1036
AT TH: COURT AT BALAORAL.

The 26th day of Seplermber, 1936

PreEseENT —THE King’s MosT IxceErurnt Magesry 1N CoUunCll.

WHFLEAS by section onc hundred and fifty mime of the Government of India Act, 1935
(hereafter in tlus Order referred to as ‘“4he India Act”) and seetion one hundred nd tlarty-
s1x of the Government of Burma Aect, 1935 (hereafter in tlus Order referred to as ““tho
Burmna Act’’) His Majesty 15 empowered by Order in Councl fo mahe provision for the
grant of 1chef from tax where the same mcome 12 taxed or taxable both m Indin and

Burma

AXD WHEREAS 1 draft of tlus Order has heen lud before Parbament im  accordance
with the provisions of sub scetion (1) of section three hundred and mime of the India  Act
and sub section (1) of scction one hundred ond fifty seven of the Burma Aet, and an
Address hins heen presented to His Majesty by both Houses of Parliament praving {hat nn
Order may be made m the terms of tlus Order

NOW, THEREFORE, Fas Majesty, m the exeraise of the smd powers and of all other
powers enabhng Mim 1n that behalf, 1s plensed by and with the adwice of s Trnvy
Council to order, and 1t 1¢ hereby ordered, as follows —

PART 1
INTrODUCTORY AND GFNFRALL

1  This Order may be ated as “THI INDTA  AXD BURMA  (INCOMI TAX
RELIEY) ORDIR”, 1936

2 The Taterpretation Act, 1889, appliea for the mnfcrpretation or tlis Order s it
apphes for the mterpretation of m Act of Paithiament

3 Any reference n this Order {o, or to nuv provivions of, the Tndien Incom Hax
Act, 1922 shall be cometrued as a reference to {hat Act or those prosisions pe for the fime
being m foree i Indaa, as Tor the time bang m foree m Burmy or as tor the {hne bheing
m foree both i Tudin and i Burma as the context amd the erreuwmstane < mav reqture,
ory 1f that Aet or those prowcsions have been repealed aud re enieted, either with or with
out mothfications, to the re unacting Aet or provisions a< in toree as aforceadd

4  Tn tlng Order, *“ancomoa’ax,’ or “ta~?”" an relatwon te Indiv or Burey, npennse
meome 1% pavable m accordimce with the Jumim Incomce tax Aet, 1022 and  nchwles
super 11X <o pyable amd other exprecaons hTimve, txeept vhere  the  contoxt o'l enwiee
renquires, the <ame mevungs as n {he Indin Income tox Ay, 1022

5 Reforcnees ain tlng Order 0 the 1ate o1 tax shall—

(7} wm rdation to Indiv wr Bumpa be comstroed e refeepecs U6 o T Aot
mned n dividing the mmount of ncome {2t pad an Indin or Buarmry ¢ o3 ¢ <oy by,
for he vetr sm o quistien (before doductinn of v sl grantad nvdor = v om Iasiy rio
of the Indwn Ineome-tax Aqr 1922 or under the Ordir) Iy e <poant of Y10 reige pn
whith tav was charged,

M m orelttien te the Umted FKargdvm wmoar the qyperpnat o1, A L
Kmpdem ncomn tax for the wrs o qaestin o defm 3 e B2 HUR 7 SRR A LI
ity ~ouen of the rnee Aet, 1600

6 Any referenee m o the Orfo- 10 21e ey e ¢F vy ¢ 0 301 3 ae 0 -y
vadl b oconstroe? oo Teferirer o Gy Yar of ttae 7 % s A SRR [ SR E 0
tn the fue Jowest pf b e -1 wY o, thee  r1 1ot of L Yook e Ly ne g
Teferoenee "o 7y v o «f them © 3 nder 4w o f 1Y Ty L L T T N S U S
B be eenefrie Y as 4 Dfopenee 150 %0 Y owoe r e sl eve 08 4P wy v ne

v The O dr 27Ol o efier w4 ragy sv 2 LT B » Y

r

Gote s copimaonent 3 oF e ITT of M Y T A e gy - Fue w4 F e
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with respeet to any finameial year subsequent {o {he finaneial year next following that
during which the notice 18 given

PART II
RELILF IN INDIA

1 If any person who has pmd Indian Income tns for any jyear on ams part of his
meome proves to the satisfaction of the Inecome tax Officor that he has pmd for that year
Burmn mcome tax, or Burman meome tax and Umted Kingdom meome ‘tax, 1n respect
of that pait of ls income, hie shall be entitled to a refund of Indian tax caleulated on
that part of his meome at the approprinte 1ate of rehof

In this paragraph “approprinie rate of relief” means—
(a) m relation to mcome twed mm India and Burma and not 1m  the Umited
Kmgdom, a rate bearmg to 'the Indian rate of tax or the Burman rate of tax, whichever
18 the lower, the same proportion as the Indwan tate of tax, bears to the sum of the Indian

rate of tax and the Burman rate of tan,

(b) m relation to mcome taxed in Indin, Burma and the Umted Kmngdom, a
rate bearing to the difference between the total rate at whieh he was entitled to, and
obtained rtehef mm the Umted XKingdom under section twenty seven of 'the Finance Act,
1920, i respect of that income, and the sum of the two lowest of the three rates of tax the
same proportion as the Indian rate of fax hears to the sum of the Indian rate of tax and
the Burman rate of tax

2 No refund of tax shall be pavable mn India under seetion forty mine of %he

Indian Income tax Aecf, 1922, m respect of ~uy income which 15 taxed under that Aet in
Burma, and if an) such refund 1s made 1t shall be repaid

3 Any sums repayable undei the Jast foregoing paragraph and any sums overpaid
by way of refund under this Part of this Order shall be recoverable as 1f they were

airears of mecomso tax

4 No immcome which an assessee piloves to the satisfaction of the Income tax
Officer to have been charged m lis hands to income tax under ‘the Indian Income-tax Act,
1922, for amy year preceding the commencement of Part IIT of the India Aect shall be
meluded m India in the assessment of his income for any subsequent year

5 1In the provisions of the Indian Income-tan Act, 1922 (other than the provi-

sions of section forty mine thereof)—

(a) any reference to that Act or to section forty mne thereof shall be construed
as wmecluding a refercnce to this Part of this Order,

(b) any referencc to section twenty seven of the Finance Aet, 1920, shall be
construed as including a reference to Part III of this Order,

(¢) any reference to the Umited Kingdom in relation to relief under the sad
gection twenty-seven, or in relation to refunds under the said section forty-mne, shall be
construed as including a reference to Burma in relation to refunds under Part TIT of this
Orde:r or this part of this Order, as the case may require

PART III
ReLIEF IN BURMA

1 If any person who has paid Buiman imcome tax for any year on any part of
his meome proves to the satisfaction of the Income tax Officer that he has pad for that
year Indian imcome tax, or Indian income tax and Umted Kingdom income-tax, mn respect
of that part of his imcome, he shall be entitled to a refund of Burman tax calculated on
that part of his mecome at the appropmate rate of rehef

In this paragraph ‘‘appropriate rate of rehef,’ means—

(a) m relation to mmcome taxed n Burma and India and not in the Umted King-
dom, a rate bearing to the Burman rate of tax or the Indian rate of tax, winchever 1s the
lower, the same proportion as the Burman rate of tax bears to the sum of the Burman rate
of tax and the Indian rate of tax,

(b) 1 relation to income taxed in Burma, India and the Umted Kingdom, a rate
béaring to the difference between the total rate at which he was entitled to, and obtained,
rebef 1n the Umted Kingdom under section twenty seven of the Finance Act, 1920, 1
rospect of that income, and the sum of the two lowest of the 'three rates of tax the same
proportion as the Burman rate of tax bears to the sum of the Burman rate of tax and the
Indian rate of tax

2 No refund of tax shall be payable :n Burma under section foity mne of {he
Indian Income-tax Aect, 1922, in respect of any income which 1s taxed under that Act im
India, and 1f any such refund 1s made 1t shall be repaid
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3 Any sums repavable under the last foregowmg parigraph and any sums over-
paid by way of refund under tiis Part of thas Order shall be recoverable as if thev wwere
arrears of 1mcomc tax.

4 XNo imecome which an 1ssessec proves to the satisfaction of the Income tax Offi
cer to have Dheen charged mn lus hands to mecome tax under the Indian Tncome tax Aect,
1822, for any vear preceding the commencement of the Burma .Act, shall be incduded m
Burma 1n the assessment of Ins meome for am) subseguent year

5 In the provisions of the Indiin Income tax Act 1922 (other than the provisions
of section forty nmme therenf)—

(@) any reference to that Act or to section forty mine thercof shall be construed
as meluding a reference to this Part of ths Order,

(D) anyv reference to section twentv-geven of the Finanee Aet, 1020, shall be
construed as including a refcrence to Part IT of tlus Order,

{¢) any reference to the Umted Kingdom, i relation to rehef under the smd
section twenty seven or in relation to a refund under the said scction fortv-mine, shall be
construed as mcluding a reference to India in relation to refunde under Part IT of this
«Order or this Part of this Order, as the case may require
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with respect to any finaneinl jear subsequent to the finaneial vear next following that
duting whieh the notico 18 given

PART 1T
Renirr IN InNDIA

1 If any person who has paid Indian Income-tax for anv year on anv part of his
meome proves to the satisfaction of the Income tax Officer that he has paid for that year
Burman income tay, or Burman income tun and United Kingdom imcome'tax, in respect
of that part of his income, he shall be entitled to a refund of Indian tax ealeulated on
that part of Ins income 1t the appropriate rate of ichef

In tlns paragraph “appropniate rate of rehief” means—
(a) m relation to income taxed m India and Burma and not m the Umted
Kingdom, a rate bearing to the Indinn rate of tax or the Burman rate of tas, whichever
18 the lower, the same proportion as the Indan rate of tax, hears to the sum of the Indiman

rate of tax and the Burman rate of tax,

(b) m relation to imcome taved in India, Burma and the Umted Kingdom, a
rate bearmg to the difference between the totnl rite at which he was entitlel to, and
obtmned, rehief in the Umted Kingdom under section twenty seven of 'the Finance Act,
1920, 1n respeet of that income, and the sum of the two lowest of the three rates of tax the
same proportion as the Indian rate of tax hears to the sum of the Indian rate of tax and
the Burman rate of tax

2 No refund of tax shall be pavable i India under scetion fortv mine ot %he

Indian Income-tax Act, 1922, mn respect of any mmcome which 18 taxed under that Aet 1n
Burma, and 1if any such refund 1s made 1t shall be repad.

3 Any sums repayable under the Jast foregomng paragraph and any sums overpard
by wa) of refund under this Part of this Order shall be recoverable as 1f they were

arrcars of imcome-tnx

4 No immcome which an assessce pioves to the satisfaction of the Income tax
Officer to have been charged in his hands to i1ncome tax under ‘the Indian Income-tax Aect,
1922, for any vear preceding the commencement of Part IIT of the India Aet shall be
meluded in India i the assessment of Ins income for any subsequent year

5 In the provisions of the Inwan Income-tax Act, 1922 (other than the provi-
swons of section forty mine thereof)—

(a) any reference to that Act or to section forty-mine thereof shall be construed
as mcluding a reference to tlus Part of this Order,

(b) any reference to section twenty-seven of the Finance Aect, 1920, shall be
construed as including « reference to Part II1 of this Order,

(¢) any reference to the United Kingdom in relathion to relief under the said
gection twenty-seven, or in relation to refunds under the smd section forty-mne, shall be
construed as mcluding a reference to Burma 1in relation to refunds under Part IIT of this
Order or this part of this Order, s the case may require

PART 111
RELIEF IN BURMA

1 If any person who lhas paid Burman income tax for any year on any part of
his income proves to the satisfaction of the Income tax Officer that he has pad for that
year Indian income-tax, or Indian income-tax and Umted Kingdom meome-tax, m respect
of that part of his income, he shall be entitled to a refund of Burman tax calculated on
that part of his imcome at the appropriate rate of rehef

In this paragraph ‘‘appropriate rate of rehef’ means—

(a) 1 relation to icome taxed in Burma and India and not m the Umted Iing-
dom, a rate bearing to the Burman rate of tax or the Indian rate of tax, whichever 1s thg
lower, the same proportion as the Burman rate of tax bears o the sum of the Burman rat
of tax and the Indian rate of tax,

(b) m relation to 1necome taxed in Burma, India and the Umted Kingdom, a rate
béarmg to the difference between the total rate at which he was entitled to, and obtaned,
rehef 1 the Umted Kingdom under section twenty seven of the Finance Act, 1920,
raspect of that mcome, and the sum of the two lowest of the ithree rates of tax the same
propertion as the Burman rate of tax bears to the sum of the Burman rate of tax and the
Indian rate of tax

9 No refund of tax shall be payable in Burma under section forty mme of the
Indian Tncome-tax Act, 1922, in respect of any income which 1s taxed under that Act 1n
India, and if any such refund 1s made 1t shall be repaid
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3 Aw sums reprynable under tlie last foregowmg paragraph and any sums over-
pad by wy of refund under tlug Part of tins Order shall be recoverable as if they were
arrears of meome tnw

4 No incomo wheh an assessce proves to the satisfachion of the Income tax Offf-
cer to e been charged i hig hands to income tax under the Indian Income tax  Act,
1922, tor anv year preceting the commencement of the Burma Aet, shall be mcluded m
Burma in the ascessment of ng ieomo for auny subuyequent year

5 TIn the provsmons of the Indwm Income tnx Aet, 1922 (other than the provisions
of section forty mme thercof)—

(a) anv reference 1o {hat Aet or to scetion forty-nine thercof shall be construed
ar aneludimg n referenee to this Part of this Order,

(b) v reference to stetion twents soven of the Finance Act, 1920, shall be
construed ag meluding n reference to Part T of this Order,

(c) any reference to the United Kingdom, m rolation to relhief under the sad
seetion twenty seven or an relation to a refunidl under the said seetion forty mne, shall be
construed as including a reference to India m relation to refunds under Part IT of this
Order or 1lus Part of thns Order, as the (ase may require




APPENDIX F

THE INDIA, BURMA AND ADEN (TRANSITORY PROVISIONS)
(TAXATION) ORDER, 1937

A1 TiE Courr AT BUCKINGIIAM PALACE.
The 18th day of Marclh, 1937

PreseNT —THE Kinag's Most Exceunrar MAJESTY 1n CoUNncIL.

WaIREAS by section three hundred and ten of the Government of India Act, 1935
(hereafter i ths Order referred to as “the India Act”), and by section one hundred
and fiftv-sin of the Government of Burma Act, 1935 (hereafter in this Order referred to
as “the Burma Act”) Hs Majesty m Couneil 13 empowered, for the purpose of facihitating
the transition from the provisions of the Goivernment of India Act, to make temporary
provision for the purpose of removing any difheulties arsing m  relation to  the smd
fransition

AND WHEREAS a draft of tlus Order has been lmd befo.e Parhament in accordance
with the provisions of sub-scetion (1) of section three hundred and mine of the India Act
and sub section (1) of scction one hundred and fifty seven of the Burma Aect, and an
Address has been presented to His Mnjesty by both Houses of Parliament praymg that an
order may be made in the terms of this Order,

NOW, THEREFORE, His Majesty, in the esercise of the said powers and of all
other powers enabling him in that behalf, 18 pleased, by and with the adviee of His
P.ivy Council, to order, and 1t 1s hereby ordered, as follows —

1 This Order may be ated as THE INDIA, BURMA AND ADEN (TRANSI-
TORY PROVISIONS) (TAXATION) ORDER, 1937

2 The Interpretation Aet, 1889, applhies for the interpretation of tms Order as 1k
apphes for the interpretation of an Act of Parhiament

3 In this Order—

‘‘separation” means the separation of Burma and Aden from India,

f‘the three countries” means India, Burma and Aden,

“Central taxation’’ means all taxes, duties, charges, fines and penalties payable
or about fo become payable under, or in accordance with the prowvisions of, the Aects speci-
fied in tle Schedule to this Order

“outstanding Central taxation” means Central taxation which had become payable
before separation, or which could have become payable before separation if the existence
and extent of the hability had been determined in time

4 (1) Reparation shall not affect—
(a) the amount payable by any person in respect of outstandmng Central taxation,
(b) the amounts to be allowed, by way of drawback, refund, rebate, or credit i
assessment, to any person 1n respect of Central taxation paid, or ltreated as paid, before
separation, or 1n respect of deposits made before separation as security for payment of
Central taxation, or 1n respect of outstanding Central taxation paid after separation

(2) The smid amounts shall remam or become payable, or, as the case may be,
be allowed, m the same places as 1f separation had not taken place, and the enactments
relatmg to the assessment, demand and reecovery of Central taxation shall, throughout the
three countries, contmmue to apply, as mnearly as may be, 1 relation to those amounts as if
there had been no sepaiation

Provided that any amount paid or allowed after separation shall be paid or allowed
for the Denefit or at the expense of the Government of that one of those countries in which
the place n which the amount first became payable or was allowed 1s situated, and where
any amount which became payable in one of the three countres 1is recovered in another,
any necessay adjustments shall be made between the revenues of those countries
acceordingly

5 After separation the same consequences shall flow m each of the three countries
from the stamping outside that country of amny document executed before separation, as
would have flowed therefrom 1f there had been no separation
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SCHEDULE

The Indian Income tax Act, 1922

The Sea Customs Act, 1878

The Land Customs Aect, 1924

The Motor Spint (Duties) Aect, 1917

The Indian Iinance Aect, 1922

The Silver (Excise Duty) Act, 1930

The Sugar (Exeise Dutv) Act, 1934

The Matches (Xheise Duly) Act, 1934

The Mechameal Laghters (Kxase Duty) Act, 1934
The Iron and Steel (Duties) Act, 1934



APPENDIX G.

NOTIFICATIONS

INCOME-TAX
The 18th March, 1939
WITHDRAWING CERTAIN EXEMPTIONS

No 5—In cxerase of the powers conferred by sub-section (1) of section 60 of the Indian
Tncome-tan Act, 1922 (XI of 1922), the Central Government s pleased to direct that the exemptions
granted by clauses (14), (15), (15-A) and (15-B) of paragraph Ez) of the notification of the Governe
ment of India in the Finance Department, No 878-F, dated the 21st March 1922, shall cease to
have effect 1n respect of allowances and salaries paid or drawn after the g1st March, 1939

No 6 —~—In excrase of the powers conferred by sub-section (1) of section 6o of the Indian
Income-tax Act, 1922 (XI of 1g22), the Central Government 1s pleased to dircct that the exemp-
tion conferred by clause (1) of paragraph (b) of the notification of the Government of India 1n the
Finance Department, No 878-F , dated the 21st March 1922, shall cease to have effect 1n respect of
interest paid after the g1st March 1939

OOMMENCEMENT OF INCOME-TAX (AMENDMENT) ACT, VII OF 1939,

No % —In pursuance of sub-section (2) of section 1 of the Indian Income-tax (Amendment)
Act, 1939 (VII of 1939), the Central Government 1s pleased to appoint the 1st day of April 1939
as the date on which the said section and Part I, with the exception of sub-clauses (1) and () of
<lause (b) of section 11, of the said Act, shall come nto force
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SEGTIONS Pace
ABATEMLNTS (Sec ALLOWANCES—LXFMPTIONS)
ACCOUNTANT
Appeirnce by 61 (1
Dcfimtion of 61 223 () :g?
ACCOUNTING MLTHOD
for caleulating Assessable income 10 (5) 38
13 43
ACCOUNTING PLRIOD (Ser PREVIOUS YEAR)
for determiming income 2 (11) 6
3 8
Change of 2 (11) 6
ACCOUNTS
Iresh assessment when failure to produce not walful 27 81
fulure to produce 23 (4) 61
Income-tax Officers’ powers to call for 22 (4) 60
Nouce to produce 22 (4) 60
Penalty for not produane 28 81
Prosecution for not producing 51 (d) 130
Restriction on hability to produce 22 (4) 60
ADMINISTRATOR-GLNLRAL
Liabihty of—for tax due by beneficary 41 98
ADVANCES
of salary by way of loan—taxable 7 (1) 26
AGENT
appearance by 61 150
assessable on behalf of non-residents 40 08
42 100
of non- resident appointed by Officer 43 104

AGRICULTURAL INCOML

defimuon of 2 (1)

exempt from tax 4 (3) (vin) 13
exemption not applicable to imncome from abroad 2 (1)

power of Central Board of Revenue to make rules re assess-

ment of 59 (2) (a) (1) 148
ALLOWANCE, BENEFIT OR PLRQUISITE
special — exempt 4(3) (v1) 13

ALLOWANCES — INADMISSIBLE
See DEDUCTIONS FROM TAXABLE INCOME

ALLOWANCLS IN ASSESSING INCOME FROM BUSI-
NESS, PROFESSION OR VOCATION (ApMissiBLE)

ammals which have died or become useless 10 gz) (van) 35
bad and doubtful debts 10 (2) (xa) 35
bonus or commussion paid to employee 10 (2) x) 35
carry forward of unabsorbed depreciation 10 (23 vi1) i
depreciation 10 ée V1) 33
total allowed shall not exceed onginal cost 10 (2) (wv) 33
restricted when machinery or plant not wholly used for
business 10 (3) 36
expenditure laid out wholly for business, etc 10 (2) (xn) 36
1nsurance premium 10 (2) Elv) 33
mterest on borrowed capital 10 (2) mg 32
land revenue, etc 10 (2) (1x 35
managing agency commussion shared 12-A pHS
23
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ALLOWANCES IN ASSLSSING INCOME TR .
NLSS, ETC ,—(Contd ) OM BUSI

rent
rcpairs to premuscs
repawrs to machinery, cte
ALLOWANCES IN ASSLSSING ING 2
SOURGLS OML FROM OTHELR

admassible
ALLOWANCES IN ASSLSSING INCOME FROM PROPER-
TY (ADMISSIBLE)

annual charge

collcction charges

msurance premium

nterest on capital borrowcd
interest on mortgage or charge
land revenue

repairs

vacancy

ALLOWANCES IN ASSLCSSING INCOML FROM SECURI-
TIES (ApmissiBLE)

commussion to banker
interest on borrowed moneys

ANIMALS

allowance for dcad or useless

ANNUAL VALUE

of house property — defined
of house property m owner’s occupation

APPELLATE TRIBUNAL
constitution and powers

APPEALS
aganst computation of loss
against order under sec 23-A
aganst order under sec 25 52)
agawnst order under scc 26 (2)
agamst order under sec 28
against penalty for concealment of income
against penalty for failure to notify discontinuance
against penalty imposed by officer under
sec 44-E
sec 44-F
sec 28 (1)
against refusal to allow refund under
sec 48
sec 49
sec 49-F
against refusal to re-assess
agamnst refusal to recognise provident fund
against refusal to register irm
against tax computed
Appellate Tribunal, appeal to
by partner
by shareholder of a company
denying hability to tax
disposal of, by A C
enhancement on
Form of
grounds — additional
Hearmg of
Time limt for

to Appellate Assistant Comrmussioner

to Commussioner
against enhancement of penalty

to Pravy Council
Verification of

SecTIoNs

10 éa) )

10 (2) (u)

(10) 2 (v)

12 (2)

oo

1o (2) (vi)
9 (2)
9 gz)

5-A
App A

30 (1)
30 (1)
30 (1)
30 (1)

Pace.

32
32
33

41

29
30
29

29
30
29
3t

35

31
31

22
162
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APPEARANCEL
before mcome-tas authorities

APPELLATL POWTRS

of Assistant Commassioner
not to be mterfered with

APPOINTMENT
of Acustant Commussioners Appellate
Inspecung
of Commnussioners
of Income-tax Officers

ASSLSSEE
defined
personal attendance of
represcntation of

ASSLSSMENT
appenl to show cause agamst enhancement
appeal agamnst refusal to make a fresh assessment
cancellation of by Assistaint Commussioner
Income-tax Officer
confirmauon of — on appeal
cnhancement by Assistant Commissioner
fresh assessment on appeal
How made
Income escaping reopemng
Non-residents
on Admimstrator-General, cte
guardian, trustee, ctc
shippig business
transactions mn sccuritics
discontinued business
cxecutor, et
income from transfer of assets abroad
INSUTANce companics
Partition of a Hindu jont family
persons leaving British India
registered firms
sales cum dividend of securities
share-holders of companies
Order of
Place of

ASSETS
mncome ansing from revocable transfer of,
Transfer of — abroad

ASSISTANT COMMISSIONER

Appeal
form of
fresh assessment
hearing of
Appeliate

Appomtment of
dcfglfed
Has powers of Court

Inspecting
Inspection of registers of company
Power of —to call for information
to compound offences
1mmpose penalty for concealment
should approve imposition of penalty

to 1mpose penalty for failure to distribute profits

properly

to 1ssue commussion for exammaton of witnesses

to prosecute

to rectify mustakes

summon documents
subordinate to Commuissioner

SecTIONS

61 .

23
34
42
41

40
44 A,B,GC
44-E

44

24-B

44-D
Schedule
25-A

24-A

23 (5)
44-T

23-A

23 (3), (4)
64

5 (7 ..

179

Pace

150

88
22

153

106
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ASSOCIATION OF PERSONS

charged to tax

if property owned by

mcome of member—cxempt

‘ not ordinanly resident *

Principal officer of

resident

return of employees by

service of notice on
ASSURANCE

(See INSURANCE)

AUTHORITIES
Income-tax

AUTHORISLCD RELPRESENTATIVL
appcarance by

AVOIDANCE OF TAX

by not distributing profits as dividends
by revocable setdements and trusts

by sales cum dividend of securities

by transactions 1n securitics

by transfer of assets to wife or child
by transfer of assets abroad

BAD AND DOUBTFUL DILBTS
allowance for
1n banking and money-lending business
BALANCE SHEET
foreign mncome not to be deemed income only by reason of
entry in

BENEFICIARIES
trustees assessable on behalf of and how

BONUS OR COMMISSION
paid to an employee

BONUS SHARES
distribution of

BRITISHBALUCHISTAN
application of Act to

BRITISH SUBJECT
mcome paid to — outside British India, when chargeable

rate of tax on non-resident

BUILDINGS
(See ALLOWANCES, DEDUGTIONS FROM TAXABLE INCOME, PRO-

PERTY)
BUSINESS
(See ALLOWANCES IN ASSESSING INCOME FROM BUSINESS)

Assessment on profits and gains

branch — power of Income-tax Officer
casual gains from — assessable

change of ownership — liability of successor

defined

discontinuance of—appeal against penalty
assessment
busmess assessed before 1918 Act

notice to be given by assessee

BUSINESS (ABROAD)
profits and gamns — when taxable i

BUSINESS CONNECTION IN BRITISH INDIA

Non-residents having — taxable .
(See NON-RESIDENTS)

SEcTIONS

3 55

g (3)

14 (2) (b)
4-B(c)

2 512)
4 (A) (b)
21

63

4 (1) Expln

40, 41
10 (2) (%)

2 (6-A)
1 (2)

7 (2)
17

10

64 (4)
4 (3) vn)
26 (2

2 (4)
30 (1
3 0
25 (3)
25 (2)

4 (1),
42

Pace

31

i

57
152

18

150

I1I

114
112

106

36

11
98

35

92
154
13
8o

75
75
75

100

100



INDEX.
SECTIONS
BUSINESS LXPLNSES
{(Sec ALrowasces, DLbucrions)
BUSINESS PREMISLS
(See ALLowances, Depucrioss)
annual value not taxable under head ¢ property’ 9(n
CANCLLLATION OI' ASSLSSMENT
on appeal 31 (3)
CANCLLLATION OI' ORDLR LNHANCING ASSLSSMENT
by Commssioner 32 (3)
CANCELLATION OF ORDLR IMPOSING PENALTY
by Assistant Comnussioner 31 (3)
by Commussioner 32 (3)
CANCELLATION O RLGISTRATION OF IIRM 23 (4)
CAPITAL BORROWLD
subscniptions to Mutual Benefit Socicties included n 10 (2) (m)
interest payible on — for 1y estment 1n securities 8 proviso
CASL STATED TO HIGH COURT,
Statement of 66 (1)
CASUAL RLCLIPTS
when exempt 4 (3) (vm)
CENTRAL BOARD Or RLVENUL
All officers under the control of 5 Eg)
Defined 2 (4-A)
functions and powecrs 5 6
powecr ta appoint Assistant Commusstoners 5 (6)
direct 1o whom tax deducted at source should be
pad 18 (6)
declare a foreign association to be a company 2 (6)
determine * previous year ’ and to delegate such
power 2 (11)
determine place of assessment 64 (3)
make rules 59
prescribe mutual benefit societies 10 (2) ()
prescribe person who should make return of ems-
ployces 21
CERTIFICATE
of deduction of tax at source 18 (9)
for tax paid 1n respect of dividends 20
port clearance 44-B
CLSS
allowance for 10 (2) (1x)
CHANGE OF OWNERSHIP
Recovery of tax 44
CHARGES
(See ArLLowANCES, DEDUCTIONS)
CHARGING SECTIONS
Income-tax 3, 6, 42
Super-tax 55
CHARITABLE PURPOSE
defined 4 (3)
income from business carmed on on behalf of a rehgious or
charitable institution, when—exempt 4 (3) él-a)
mcome from property held for—when exempt 4(3) (1)
CIVIL COURTS
junisdiction barred 67
prohibited from summonng income-tax records 54 (1)
COLLECTION CHARGES
allowance for 9 (1) (v1)

181

Pace

29

88

Qo

90
62

D

28

154
3

22

2
18, 25
21

55

153
148
32

57

57
105

35

104

8, 25,100
134

11

12

12

158
131



182 InpEX.

SecrioNs,

COLLECTION OF TAX

(See RECOVERY)
COLLECTOR

recovery of tax by 46 (2)
COMMENCEMENT OT' BUSINESS, ETC 2 (11) (c)
COMMISSION

1ssue of c

mncluded 1n salarics 3‘{ 1())

to partners — madmussible as a deduction 10 (4) (b)
COMMISSIONLR

Appeals 10 — (See ArpeaLS)

Appellate powers of 32

Appoimntment of 5 (2)

Assistant Commussioners and Income-tax Officers subordinate

to

definition of 52 ((71)5)

Powers of revision

Power to determine place of assessment 84 (3)

Power to direct recovery of arrears of income-tax ike mumic-

pal tax, etc 46 (3) and (4)
Power to direct that powers of Appellate Commussioner & In-

come-tax Officer shall be excrased by the Commussioner

and Inspecting Assistant Commuissioner
proceedings before — are judicial proceedings

COMPANY

charged to tax

charged at flat rate

defined

individual members of — can be assessed directly
Inspection of registers of

mn which public are substantially interested

payment of income-tax by—deemed payment by sharcholder

preparation and submussion of annual returns of income
preparation and submission of annual returns of salaries

principal officer—to furnish certificates of deduction of 1n-

come-tax to shareholders

Relief granted to company—dcemed relief granted to share-

holder
Undistributed mmcome of

when resident
when ¢ ordinanly resident ”

COMPOSITION OF OFFENCES

CONCEALMENT OF INCOME
penalty for
appeal against
prosecution for

CONTRIBUTIONS

to provident fund .
to superannuation fund

COURTS CIVIL
junisdiction barred
Recerver appointed by—taxable
(See also Hica CoOURTS)
COURT OF WARDS
chargeable to tax

DEBENTURE-HOLDERS
register of —power to mspect

prosecution for refusing to allow nspection of

DECEASED PERSONS
assessment on income of

5 (5)
37

3

Fmance Act
2 (6)

23-A

39
23-A
49-B
22 (1)
21

20

49-C
23-A
4-A (2)
4-B (c)

53 (2)
28 (1)

4

58-F
58-R

67
41

41

39
51 (e)

24-B

Pace

118

g6
26
37

go
19

20

9o
153

118

126
65
13
18

131
82

130

140
148

158
98

74
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SecTIONS Pace
DLDUCTION FROM TAXABLL INCOML
admissibles {(See ALLowances, EXEMPTIONS)
contributions to a provident fund or other fund 10 (4) (c) 38
cess, rate or ta levied on profits 10 (4) 37
interest on borrowed capital from which tax 13 not deducted 9 29
1o (2) (m), 33,
12 (2) 41
mnterest, salary, conumission paid (o a partner 10 (4 éb) 37
personal eapenses of the asscssee 10 (2) (xn), 36,
12 (2 41
<alary payable outside Britsh India 10 (4) (a) 37
DEDUCTION O TAX AT SOURCL
arrears of tax—deduction from salancs 46 (5) 119
ceruficate for 18 (g) 56
certificaite—prosecution for fulure to furnish 51 (b 130
credit given 1o assessec and treated as tax paid 18 (5 54
fadure to deduct—hability for 18 (7 55
prosccution for 51 (a 130
from dividends 18 (3-D) 54
from interest other than interest on securitics 18 (3-C 53
payable to non-residents 18 Eg-A 52
on sccuritics 18 (2-B) 51
from salancs 18 (2) 50
mimimum amount——prescnbing for 21 57
omission to deduct 18 (4) 5
dircet levy 19 5
recovery by other methods not barred 18 (8) 55
sums deducted mncluded 1n total income 18 (4) 54
to be paid to Gosernment 18 éG) 55
DEFAULT
in payment of tax—pcnalty 46 (1) 118
habihity 1n case of failure to deduct tax at source 18 (7) 55
method of assessment 1n case of 23 (4) 61
no appeal agamnst levy of penalty unless tax paid 30 85
prosccution for 51 130
DEFINITIONS
Accountant 61 (2
Annual value 9 (2( ) Ig :
Agricultural income 2 (1 2
Assessce 2 (2 2
Assistant Commussioner 2 (3) 2
Business 2 (4) 2
Central Board of Revenue 2 (4-A) 2
Chantable purpose 4 (3 I
Commussioner 2 5 ; 2
Compan 2 g) 2
Dividen 2 éﬁ.A) 3
Dominion income-tas 49 (2% 124
Firm 2 (6- 4
Partner 2 (6-B 4
Partnership 2 G-Bé 4
Income 2 (6-C) 5
Income-tax Practitioner 61 (4) 151
Inspecting Assistant Commussioner 2 (6-D) 5
Income-tax Officer 2 é7) 5
Lawyer 61 (2) 151
Magstrate 2 (8) 5
Person 2 (9)
Plant 10 (5) 33
Prescribed 2 (10 5
Previous year 2 (1 1; 5
Prinapal Officer 2 (12) 6
Pubhc servant 2 (13) 7
Provident fund—recogmsed 58-A 137
Superannuation fund 58 136
Total income 2 (15) 7
Unregistered firm ) 2 (16 .
Written down value 10 (5§



184 InpEx.

DLFCRRED ANNUITY

deductions towards — exempt
DEMAND (Norict or)

DLEPRECIATION

(See ALrowances, DebucTions, ETC )
allowance on—buildings, machinery, plant
let on hure
unabsorbed, carry forward of
Total allowance shall not exceed onginal cost

DISCLOSURL OF INFORMATION
prosecution for—by public servant

DISCONTINUANCE OF BUSINESS

appeal against assessment on
assessment on

Liabihty of members for t
Limitation on—for claims

penalty for failure to give notice of
recovery of tax on

DIVIDENDS

Certificate for deduction of tax
fallure to furnish
defined

mcluded 1n total income

paid without British Incha

returns by princpal officer of payment of

tax on—payment by company deemed payment bv share-
holder

to be increased by tax paid

Super-tax on—payable by shareholder

DOCUMENTS (See EvIDENCE)
DOMINION INCOME-TAX RELIEF

DOUBLE INCOME-TAX

claim for relief after hmitation
relief 1n case of income paving
where no provision for rehef exasts

DRAWINGS BY PARTNERS
(See DEDUGTIONS FROM TAXABLE INCOME)

EMPLOYERS

return of employees to be furnished by
prosecution for failure to furnish

EVIDENCE
powers of income-tax authorities to summon persons and
documents and to take evidence

assessee 10 produce—in support of return
prosecution for failure to produce

EXEMPTIONS (Sec ArLLowances, DEDUCTIONS, ETC )

accumulated balance 1n Provident Fund
agnicultural income

casual and non-recurring receipts
contributions to provident fund

deferred annwuity—payments for

foreign income of person not ordinarily resident
foreign mcome to the extent of Rs 4,500 1f not received
from super-tax

mcome of local authornties

SecTIONS

7 (1)
29

10 (2) (v1)
12 (3; gvx-b)

10 (2) (v1-c)
54 (2)

30 (1)
25

44
25 (5)
25 (2)
44

20

51 (b)

2 (6-A)
16 (2)

4 (1)
1g-A

49-B
16 (2)
55

49-A

50 A
49, 49-
D

21
51 (c)

37

22 (4)
23 22)
51 (d)

58-G
4 gs) EVUJ)
4 (3) (w)
15 (1)

71
4 (1
4 (I

2 (3) (m)

PAGE.

25
8s

33

33
34

132

85
75
104
77
75
104

57
130

56

126

47
134

128
129
127

141
I3
13

140
25
10
10

134
12



InpEX

EXEMPTIONS—(Contd )

2 charitable or rehgious institution
recogmsed provident funds
recened 1s member of a Hindu undivided
farmly
mcluded 1n total income
nterest on sceuritics declared tas free
intercst on sccuritics held by provident fund
msurance premta on life
for firc tnwurance, ctc

power of Governor-General to exempt incomes
share of income of associauon of persons
in unregistered firm
speaial allowances, ete
superannuauon funds—income of

LIX1ENT O AC1

TALSL RLTURN BY ASSLSSLCL
Conscquence of  {Sec PenarTy, PrOSECUTION)

TALSE STATCMENT IN DLCLARATION, LTC
pennl offence

TLLS
Salanes include

TIDUCIARILS

Lmbx]u) of
indemnification

TIRE INSURANCE COMPANY

assessment of
premia deduction when allowed

FIRM

defined

charged to tax

when resident

when ‘not ordinanly resident ’

cancellation of registration of

Assessment on

Change 1n constitution of hability to tax for

Application for registration

Laabihity to tax of partners on discontinuance

Discontinuance of] assessment

Notices, how served on

Tax not payable by partner of an unregistered firm on his share
taxed 1n the hands of the firm

FIRM, REGISTERED

defimtion

partners and not firm to be assessed

non-resident pariner to be assessed on firm

can carry forward loss unless apportioned between partners
Unset off loss, to be apportioned between partners
Income-tax Officer may assess unregistered Firm, as

not assessable to super-tax (Partners hiable)

rate of tax apphicable to

Registration of

penalty for non-distnbution of 1ncome according to shares

FIRM, UNREGISTERED
(Sezc UNREGISTERED FIRM)

FOREIGN ASSOCIATIONS
mav be declared compames

24

Scerons

4 (3) (1-a)
4(3) ()

14 (1)
16
8 proviso

4 (3) ()
15 (1)

g (1) ()
g (2) (1)

0

14 (2) (b)
14 (2) ()
4 (3) (»)
58-R

1 (2)

26 (1)
26-A
44

25
63 (2)
14 (2) (2)

2 (14), 26-A
23 (5% gag

23 (5) (a) Proviso
24 (2), Proviso
24 (1) Proviso

23 (5) (b)
99
Finance Act

26-A
28 (2)

2 (6)

149

130

25

154

159
29
33

17
18
65
62

9
I

104



186 Innux

TOREIGN INCOME
agricultural mncome not exempt
assessable on assessee if from a business controlled in or
profession or vocation sct up 1 India
Resident and ordinary resident
if brought mto or received from British India
if not brought first 4,500 exempt
for 1939-40, both accrued and remtted not to be taxed (only

the greater)

remutted by non-resident husband to resident wife to be deem-
cd income of wife

asscssec not to be deemed 1n default of payment of tax unless
laws on restriction on remmttance 1s removed

owner or charterer of ship residing out of Briush India-habilitv

salaries paid outside Briush India when hiable

FURNITURL
repars, allowance for

GAZETTE OF INDIA
noufications n, of appointments of Commuissioners, Assistant
Commussioners or Income-tax Officers, by Central Board
of Revenue
notification of exemption, etc

notification of rules
Notifications by the Central Board of Revenue

GOVERNMENT, CENTRAL

appomntment of mcome-tax a authorities
of Appellate tribunal
power to make exemptions

GOVERNMENT OFFICERS
serving outside Briush India

GOVERNMENT OF INDIA SECURITIES
mcome-tax payable on interest on, unless issued or declared

tax free
mnterest on, exempt from 1incometax and super-tax mn certain

cases (Sec EXEMPTIONS)
mterest on, super-tax payable on, mncluding those free of

mcome-tax

GOVERNOR-GENERAL IN COUNCIL
Rule making fpower of Central Board of Revenue, subject to
control o

GOVERNMENT OFFICE, RETURN OF EMPLOYEES

GOVERNMENT OFFICER
Indemmification for acts done 1n good faith

GRATUITY )
included 1n term * salary ”’
(Sez ExaMPTIONS)

GROUND RENT
(See ALLOWANCES)

GUARDIAN
Iiability of, on behalf of wards

indemmification of
may be asked to furmsh hst of wards

SECTIONS

2 (1)

4 (1)
4 (1)

!
4 (1)
4 (2)

45 Prov & Expln
44-A to 44-C
7 (2)

10 {(2) (v)

8 Prov

59 (1)

21
67

7 (1)

11

117
105
28

33

21

143
14
176

19
22

149

28

29

26



INDEX 187

SECTIONS PAGE
HIGH COURT
Reference—costs at discretion of Court 66 (6) 156
statement of case on pomnt of Iaw to, by Commussioner of his
own motion G6 (1) 154
statement of casc on pont of 1w to, by Commusstoner on appli-
cation by assessee 66 (2) 155
statement of case on point of 1w to, by Appellate tribunal App A 162
statement of case on pomnt of law to, application by assessee to
direct Commistioner 66 (3g 155
hmitation period 66 (3 155
66-A 157
mterest my be allowed on refund 66 57 157
pryment of t1x not postponed pending deasion of 66 (7 157
power of Central Bonrd of Revenue to prescribe fee 66 (2 157
Reference by, to Commussioner 66 (4) 156
Reference o, to be heard by bench 66-A 157
refusal of Commussioner to state case, power of 66 (3) 155
withdrawal of 1pphicauon by assessee to 66 (2) Prov. 154
HINDU UNDIVIDED TAMILY
assessment to super-tax 55 134
charged to tax 8
mcome recened by member exempt 14 (1) 43
Partition, assessment after ag5-A 77
‘ person " includes 2 (9) 5
hfe mnsurance premia, exemption 15 (2) 44
not exempt for super-tax 1 g (2) 4@
5 (1; 13
Nouce to, how to be addressed 63 (2 152
share not included 1n total income 14 (1) 43
when resident 4-A (b) 17
when ordinanlv resident 4-B (b) 18
INCOML
agricultural, exempt 4 53) (va) 13
exempuon of agricultural, not applicable to foreign 2 (1) 2
chargeable heads 6 25
defined 2 (6-C) 5
escaping assessment—re-assessment 34 92
rate . 34 Prov 94
exempt calculation of tax 17 (2) 50
foreign, when taxable 4 (1) 9
7 (2) 28
from assets transferred to wife or child 16 (3 48
from a settlement or disposition of property 16 Elg (0 46
from salanes v 25
of non-residents—rate of tax 17 (1) 49
of wife 1n a firm m which the husband 1s a partner 16 (3) 8
penalty for conceahing particulars of 28 (1) 1
Return of 22 58
set off of losses against 24 (1) 69
to be computed according to the method of accounting 13 43
“otal (See TOTAL INCOME)
total world (See ToTAL WORLD INCOME)
INCOME-TAX
authornties 5 (1) 19
calculation to nearest anna 36 g6
deduction of (See DEDUCTION OF INCOME-TAX AT SOURCE) 18 50
direct levy of 19 56
double, relief 49 123
Domimon—rehef 49-A 125
State—rehef 19-A 125
INCOME-TAX OFFICER
appomtment of -
defined 2 8’; ‘
has no general powers of review 35 o

has the powers of a Court 37



188 INDEX.

INCOME-TAX OFFICER—(Contd )
Inspection of registers of company
Power to call for information
power to allow change of previous year
power to assess
resident on profits of non-resident
power to call for documents and evadence
hmitation of power

power to call for return of beneficiances
power to cancel assessment when sufficient cause shown
power to declare agent of non-resident
powcr to declare principal officer of company
power to determne basts for computation of income
power to enquire profits of branch business
power to extend time for return of income
power to 1mposc penalty
power to impose penalty for default 1n payment of tax
power to mmposc penalty for failure to distnbute profits 1n

accordance with partnersinp deed
power to mimpose penalty for failure to give notice of discon-

ttnuance
power to inspect register of debenture-holders
power to inspect share register of companies
power to 1ssuc certificates of arrcars to Collector for recovery
appeal aganst order of
power to rectfy mistakes
power to require deduction of arrears of tax from salary
proceedings before, arc judicial procecdings

INCOME-TAX RECORDS
Civil Courts not to summon

INCREASE OF ASSESSMENT ON APPEAL
(See AssESSMENT—ENHANGEMENT OF)

INDEMNITY

to Government officers, for acts done in good faith
INDIVIDUAL

charged to tax ’

when not ordinanly resident
when resident

INDIAN INCOME-TAX

meamng of expression
rate of tax, meaning of

INDIAN STATES

British subjects in—assessable
Double mncome-tax rehief

INFORMATION

isclosure of, by public servant
?}ommlsuom’:r’s power to sanction prosecution

INSPECTING ASSISTANT COMMISSIONER

appomtment of
defined

INSURANCE
Companies—assessment on

exempt
giﬁﬂ pad fn respect of buildings, machinery etc

premium paid to insure property
Allowances (Se¢ FIrE INSURANCE)

INSURANCE COMPANY
Assessment of

SecTIONS

39

38

2 (11) (a) Prov
23

42 (2

£

22 (4)

38 (2)

27

2 (12)

13 Prov

64 (4)
22 (1)
28 (1)
46 21)

28 (2)

25 (2)
39

39
46 52)
30 (1)
35
46 (5)
37

54 (1)

65
67

3
4-B (a)
4-A (a)

49 (2) (a
49 (2) (bg

7 (2)
49-A

Pace

102

.

104

.e 154

.. 158

18

. 14

124
124

28
125

131
131

159

33
29

159



INTERLEST ON SECURITIES

Assrsment ¢f

Income-tas pavable by Provincial Goyvernment on—when .
caiper-tax when pvable

when paable direct

tax free secuntics included 1 total income

INTEREST (Ser ALrow \nCES)
Certificnte of deducton of tax on intersst to be miven
for busaness loans
for lons on property
on barrowed capitd for investment 1 secunties
on merigages or charge on property
o1 refund of tax as result of High Court reference
Pavment of—<upph of information regarding
provident fund socicties secuntics

JUDICIAL PROCEEDINGS

Proceedings before Commussioner, Asastant Commissioner
and Income-tax Officer are

LAND REVENLE
allowanee for

LEAVE ALLOWANCES
paid 1in United Kingdom, exemption withdrawn

LITE INSURANCE COMPAXNIES
method of assessment

TIFLE INSURANCE PREMIA

{See IsstrRANCE)

Exempuon of—paid by assessee or husband or wife
Lxempuon mn case of Hindu Undided famly
mncluded 1n total income

Lamut of 1;6 of total income

LIMITATION (Seec AppEALS, REFUADS)
Computation of peniod for sec 66 apphlication
on proceedings to recover tax

Inapplicable, to non-residents for recovery of tax
refunds

LOANS—(IRRECOVERABLE) Sez BaD DEBTS
LOCAL AUTHORITY

Income paid by, established by Crown Representative, to
Bntish subject or servant of Fis Majesty 1n any part of
India, hable

mcome of, exempt except from trade or busmess carried on
outside 1ts junisdiction

hable to income-tax

hable to super-tax

LOCAL RATES
deduction, imnadmissible 1n assessing property used for business
profession or vocation
LOSSES

set off of

carry forward of

to be computed and notified
of Regstered firm

(Sez FIRM REGISTERED)

LUNATIC
hability of guardian or trustee
indemmfication

MACHINERY, PLANT OR FURNITURE

depreciation on
let on hire—allowances for
{See ALLOWANCES-——ADMISSIBLE)

SecTioN:

37
10 (2) (ix)

App G

67 A

46 (7)

42 (1) Prov
50

7 (2)
4 (3) (m)
3

35

1o (2) ()

o &‘g
24 (3

40, 41
65

10 %2) (v1)
2 (3)

-

157

101
128

12

134

35

70
70

154

AT e,
e r
1‘.3-3"

<
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MAGISTRATE
defined

MEDICAL RELILCF
** chantable purposc ” ncludes

MANAGING AGENCY, RENUNCIATION
sharing of

MARINE INSURANCE
Companics, Assessment of

METHOD OF ACCOUNTING
Income to be computed according to, rcgularly employed

MINORS
Liability to tax through guardians
Indemnification of guardians

MONEYLENDING BUSINLESS
Allowance for irrecoverable loans ¢ actually written off?

MOTOR INSURANCL
(See InsuRANCE COMPANIES)

MUNICIPAL TAXES

deductions of, mmadmissible 1n assessing property
on busimess premises, admissible 1n assessing business

MUTUAL BENEFIT SOCIETIES
subscriptions to, when treated as borrowed capital

NON-RESIDENTS
agent of, who can be deemed and assessed
arrears of tax when recoverable from assets of

assessment on
asset or source of income of non-resident 1n British India

British subjects and persons mn service of Crown in Indian
States, assessable

Business connection 1n British India, assessment of profits and
gans of non-resident from

Business of, some operations carried outside British India only
profits reasonably attributable to operations in British
India—to be taxed

Income accruing or ansing or deemed to accrue or arse
British India taxable

Interest paid to
no allowance to be given unless tax deducted before payment

Recovery of tax from agent of non-resident not to exceed certi-
ficate granted by the Income-tax Officer

salaries of British subjects or servants of His Majesty paid m
India outside British India when assessable

Shipping companies—hable to tax for occasionally shipping

port clearance not to be granted until tax paid

» profits and gains—determunation of

tax, rate of, applicable
tax on salaries paid to a non-resident to be deducted at the

time of payment
tax on ‘“‘interest” not bemng interest on securities paid to a
non-resident to be deducted at the time of payment

?”

NOTICE OF DLMAND

NOTICE

service of
to produce accounts

Srerions

2 (8)

4 (3)
12A
Schedule
13

gg 41

10 (2) (x1)

9 (1)
10 {2) (1x)

10 (2) (1) Expln
43

42 (1)

42

42 (1)

1 (2) 7 (2)

42 (1)

42 (3)

4 (1) (o)

8 Prov

9 (1) (1v) Prov

10 (2) (1) Pros
12 (2) (b)

42 (1) Prov
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42

159

43

g8
154

36

30
35

33

104
100
100
100

1,28

100

103

29
29
32

100
28
105
105
105
49
51
52
85

152
6o



IxDEX

NOT ORDINARILY RLSIDLNT
when 10 individual 1s
1 Hindu undivided family is
a company ctc 1s )
OBSOLLSCLNCE
allowance 1n respeet of machinery, etc

OFTENCES AND  PENALTIES

compounding
(Sec PrOsecUTION)

OFT'ICIAL TRUSTLL

habihty to tax
Indemmfication o

OTHLR SOURCELS

Assessment of income from
{(Sec ALLOWANCES, DEDUCTIONS ~ FROM  TAMABLE  INCOME,

ExeMpTIONS)

OWNELR
(or) charterer of a ship residing outside India, habihity of

PAID
meamng of

PARTNLR

defined

Interest or salary {pmd to

share of income o

to be assessed directly if registered firm

(Se¢c AvLLowANcEs, DEDUCTIONS FROM TAXABLE INCOME,

TirM, REGISTERED FIrM)
Previous year—same as that of firm

PARTNERSHIP
See * FIry ;) (FIRM RFGISTERED) ETC
defined

PENALTY

(Sec ProSECUTION)
assessee to be given notice before 1imposition

for fallure to deduct tax
for failure to give notice of discontinuance of business
for failure to furmsh statement or particulars

for non-payment of tax within time

for non payment—appeal against
for non-submission of return, failure to produce accounts con-

cealing mcome

on registered firms
unless approved by Inspecting Assistant Commussioner cannot
be levied
PENSION

mncluded 1n salaries

PERQUISITES

ncluded 1n salanes
special, for specific purpose, when exempt

PERSON

includes Hindu Undivided family and a Local authonty
PLACE OF ASSESSMENT

determination of

PLANT
mcludes vehicles, books, scientific apparatus, and surgical
equipment
(See DEPRECIATION ALLOWANGCES IN ASSESSING BUSINESS)

POOR
rehief of, included in * chartable purposes ™

SEcTIONS

4B (a)
4B éb)
4B (c)
10 (2) (wvir)

51, 52
53

44 A to C

10 (5)

2 (6B)

10 (4) (b)
e
23 (5) (a)
2 (11) Prov

2 (6B)

18 (7)
25 (2)
44 (G-Eg
44-F (5
46

30 (1)

28,

51

28 (2)
28 (6)

28 ég)

7 (1)

18

2 (9)

64
10 (5)

4(3)

191
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13
18
18

34
130
181

154

41

105

38

255
75
114
116
118
85

82

130
82

25

25
13



192 InDEX.

PRLSCRIBLD
meaning of

PREVIOUS YLAR

defined

assessee’s option

cannot vary without Income-tax officcr’s permission
powcr of Central Board of Revenue to declare

PRINCIPAL OFTFICER

of company defined
Ceruficate of payment of tax on profits to be furmshed by
prosccution for failure to furnish cernficate

return

1

12 2
return of cmployces
return of payment of dividends
to deduct tax on receipt of direction from Income-tax officer

may be deemed assessee for fatlure to deduct
PRINCIPAIL. PLACE OI' BUSINESS
determanation of
PRIVATE EMPLOYLR
deduction of tax, by, from salanecs
PRIVY COUNCIL

Appeal to
PROCEEDINGS BEFORE INCOMEL-TAX AUTHORITIES

Judicial
Confidential
Production of accounts (Sec Accounts)

PROFESSIOIgIAL ASSOCIATION CARRYING ON BUSI-

PROFESSION OR VOCATION
Assessment on icome from
(Sec ALLOWANCES IN ASSESSING TNCOME FROM A BUSINESS, PRO-
FESSION OR VOCATION)
PROPERTY
(See ALLOWANCES IN ASSESSING INCOME FROM PROPERTY)
Assessment on imncome from
* Annual value ” of defined
limat of ten per cent. of total income
Collection charges not to exceed prescribed maximum
Vacancies, allowance for

PROSECUTION
compounding, proceedings re
Exemption from

of public servant
fatlure to deduct and pay tax under section 18 or 46 (5)

failure to furnish a certificate required under sec 18 (a) or 20
failure to fimish 1n due time returns under 19 A, 20 A, 21,

22 (2) or 38

failure to produce accounts and documents required under
22 (4)

failure to grant mspection or allow copies as provided in
section 39

for false statements

‘PROVIDENT FUNDS—
accordmng and withdrawal of recogmition to
Accounts of recognised
amounts paid from
Annual accretion to the employee
Deduction of tax
Exemption of accumulated balances to the credit of the
employees
Exemption of contnbutions to
Exemptions, Scope of
Income received by trustees on behalf of—
Interest on secunities of
Recogmtion—Condition for

exempt

SFeTIONS

2 (10)

2511)
2 (x1) (a)( (c)
2 (11) (a) Prov

2 (11} (b)

2 (12)
20

51 5b\
51 (c)
21
ngD
1

18 (31
18 (7)

64
18 (2)

66 A

37
54

10 (6)

10

(CHAPTER IX)
58-B

58-1

7 ()

58-E

58-H

58-G -
58-F

4 (3) ()
4 (3) (x)

4 (3) ()
58-C, 58-D

PAcE

(3,

(2722 Ne Yo,

130
130
57

537,
54
55

153
50
157

06
131

39

31
31I
30
31

136
84,158
131
130
130

130
130

130
130

138
142

26
140
142

141

140
12
13
12

139



Inpix

PROVIDLNT YUNDS—)Contd )
Contributions to—1s mcluded n total mncome

defimtion of

hmt of 1/6th of total income,
Nuwly recogmsed

power to makhe rules reguding

PUBLICG SLRVANT

defined
disclosure of information by, prosecution

PUBLIC UTILITY
Objects of, mcluded, 1n * charntable purposes »

RATL O TAX, InpiAN, mcammng of

appropritte rate of United Kingdom income-tax
charge at average rate of tax n certain cascs

charge at rate applicable to estimated mcome

RATES OF TAX
chargc at rates of tax imposed by the Finance Act
Step system of—Finance Act 1938
Slab system of —Financc Act 1939
Company or Local authority chargeable at maximum rate of
imncome-tax

REASSESSMINT

of income escaping assessment
time hinut for

RECEIPT
to be given for tax paud

RECEIPTS, CASUAL
when cxempt

RLCLEIVER

assessment on
indemmfication of

RECORDS, INCOML-TAX
Cavil Court not to call for

RECOVERY OF PLNALTILS

RECOVERY OF TAX
penalty for default
of super-tax
deduction of tax from salary
deducton at source, no bar to other methods of

limitation for
from non-residents

non-residents, recovery from assets of

not to be treated 1n default if remuttance prohibited by laws
of foreign country

pcndl:g statement to High Court

proceedings to be commenced for, within one year of last day
of financial year

suspension of, pending appeal discretional

tax, when payable

RLECTIFICATION OF MISTAKES
assessee to be heard if enahancement 1s made

25

Srcrions

15 (1
16 (1
58-A

15 (3)
58-)
58-L

(13)

54 (2)

4 (3)

49 (2) (b)
49 (2) (d)
17 (1),
18 (2

18 (2-B)

3 55
App C
App B

I'in Act App B

34
34 (2)

62
4 (3) (vn)

4.1
65

54 (1)
47

45, 46
46 (1)
58

46 ;5)
18 8;

42 (1) Prov,
45 Prov,
()

42 (1) Prov,
45 Prov

46 (7)
42 (1)

45 Prov
46 (7)

46 {7)
45 Prov

45

35
35 Prov
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45
137
45
143
144

132

12

124
125
49,
50
51

8, 134
’ 188
166

166

93
94

152

13

154

131
119

118
118
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Scerions
REFERENCL (Sec Hiou Court)
Costs on 66 (6)
High Court dirccing 66

refund of deposit
to be heard by a bench
to High Court

66 (2) (Prov
G6 A
66

REFUNDS
Appeal agamst refusal to grant 30
Domiunion Income-tax 49-A
General 48
may be sct ofl agamnst tax 49-5
Relief from United Kingdom Income-tax 49
Refund to share-holder 49-B, 49-C
Relief from double tanation 49-
reduction of assessment by 1high Court 66 (5)
tume limit for applying 50
to admmsstrator, eaccutor ctc 49-L
to exccutor, admimistrator etc 49-F

REGISTERLD FIRM
carry forward of losscs 24 (2
defined 2 (14
profits not distributed according to sharcs 28 (2)
sct off of loss 24 (1)
tax payable by—shall not be determined 23 (5)
(See FirM, REGISTLRED)

RELIEF
from double taxation 49,49 A to D
tume It for applying 50
to admunistrator, executor etc 49-E
(See *“ ALLowances, DEDUCTIONS FROM TAMNABLE INCOME,

DouBLE INCOME-TAA EsEMPTIONS REIUNDS)

RELIEF
medical, included 1n chantable purposes 4 (33
of poor, 1ncluded 1n charitable purposes 4 (3

RELIGIOUS OR CHARITABLE INSTITUTIONS
Exemption 4(3) (@ (@) u

REMITTANCES

received by wife from non-resident husband wife—tasable 4 (2)
of forexgn profits assessable 4 (1)

RENTAL VALUE (Se¢c PROPERTY, ANNUAL VALUE)

RENT

paid—allowable as a deduction 10 (2) (1)
REPAIRS

To premuses used for busmess profession or vocation 10 (2) (ii)

to building machnery etc 10 &g gv)
RESIDENCE

of an individual 4A éa)

a Hindu undivided famuly etc 4 A (b)

of a company 4A (o)
RESIDENT

assessable to mcome-tax 4 (1) (b)

Temporary resident assessability of 24 A
RETURN OF EMPLOYEES 21

prosecution  for failure to furnish 51 G
RETURN OF INCOME

forferture of right of appeal 30 (1) Prov

penalty for failure to submt 28

prosecution for false declaration or statement 1n 51, 52

Revised 22 égg

submussion after notice . 22 (2

Voluntary subnussion of 22 (1)

Pacc

156
154
155
157
154

125
119
127
123
12b
127
156
128
127
128

123
128
127

13
13

I2

32

g2
33

14
17
17

17

57
130

86
82
130
59
59
58



Inpex,

REVIEW

Income-tax officer has no gencral power of
of assessment by corsrnussioner

RULES

power to make generally
regarding  Provident Fund

SALARILS
assessment of
nclude adyvances by way of loan
mcludes amounts paid on termination of service
pad outside Bniish India, 1n India

Provident Funds, rccognised, nterpretation of, for purposcs

of

SLECURITILS (Sc¢e DEDUCTION OF INCOML-TAX, L\EMPTIONS,

INTEREST, REFUNDS)
Avoidance of tax by transactions in
for purposes of secctions 44-E, 44-F
nterest on tan-free securities included 1n total income

mncludes * stocls and sharcs

SLRVICE OF NOTICES

SCTTLEMENT OR DISPOSITION
] defimtion

mcome from to be included 1n total income
revocable

SET OFF (Sce ALLOwANCES)
of losses

SHARE-HOLDLR (S¢¢ DIVIDEND)

SHIPPING OCCASIONAL
assessability
port clearance not to be granted until tax paid
profits and gans how to be computed

STATEMENTS TO BE FURNISHED
Last of Employees
Last of share-holders
Interest paid to persons
Returns

STAY OF PROSECUTION BY
Inspecting Assistant Commussioner

SUCCESSION
to a business

SUCCESSOR LIABLE TO PAY TAX

SUITS
Bar of

SUPERANNUATION FUNDS

approval and withdrawal of approval
Conditions for approval of
Deduction of tax

Exemption from tax of

particulars to be furmshed regarding
repaid contributions

SUPER-TAX
charge to
Deduction at Souice (Sec DEDUGTIONS OF TA XAT SOURCE)
Deduction on salanes
Deduction on salanes paid to non-resident
Deduction on dividends of non-residents
Deduction on interest not being “ imnterest on securitics @

SecTIONS

35
33

59
58-L

7

a8,

7 (2)

58 F (1)

1

44°F (6)
16 (1)
44 (5b)

63

16 (1) (c)
16 (1) (c)
16 gxg 2c)

58-0
58-P
58-T
58-R
58-V
58-S

55

18 (2

18 (2-B)
18 (3-E)
18 (3-C)

195
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94
90

148
144

25
25
25
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140

112
116

45
113

152
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105
105
105

131

8o
8o

145
146
147
147

147

134

50
51
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SUPER-TAX—(Contd )
Lxcmptions to {Sec BaLmr rions)
Firms registered not assessable as fum
Hindu Undivided J'anuly taxed to, as individual

Iindu Undivided faimly, member’s share, not taaable to
Ys

on total income

paitners hable

payable by assessce

rates fisxed by Innance Act

recovery of

total income defined

unregistered firm hiable as individual

SUSPENSION OF COLLLCTION
(Sce RECOVERY OF TAV)

TAX

(Sec ALLOWANCES, DEDUCTION FROM rA\, DOUBLL INCOME-TAN)

collected as arrcars of land revenuc
deducted at source

determunation of amount of

payable on total income

pavable by the assessce

penalty for non-payment of

rate of—on non-residents

rate of—when part of income cxempt
Recovery of

Refunds and reliefs

TOTAL INCOME
defined

tax payable on

of a resident
mcome included in
for super-tax

TOTAL WORLD INCOME
defined

TRANSFER OI' ASSETS ABROAD
Assessment on income from

TRUSTEE

Assessment on
Indemmfication of
may be called on to furmsh list of beneficiarics

(Sez OFFICIAL TRUSTEE)

UNDISTRIBUTED INCOME OF COMPANIES
UNITED KINGDOM INCOME-TAX

meanmng of
rehief 1 respect of double taxation

UNREGISTERED FIRM
carry forward of losses

defined
may be treated as a registered firm

set off of losses
share mcome of partner—exempt
super-tax on partner’s share of imncome

VACANCIES
allowance for

WRITTEN DOWN VALUE

defined
depreciation allowed on -
e

s\

SEC1I0NS

59

I'in Act
14 (1), (16 (1)
50

23 (5)

8

5
Inn Act.

58
56
55

46

18

36

3

19

46

17 (1)

17 (2)

45, 46

48, 49,49 A to D

2 (15), 4 (1)

4 (1)
16, 23 A (5)
56

2 (15)

44-D

23 A

49
49 (2) (o
49

24 (2§

2 (16

23 (5) (b)
24 (1)
14 (2) (a)
55

9 (1) (vu)
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